
Courts value the results produced by arbitration and mediation.
Both processes dispose of disputes that might otherwise clog
court dockets. Both processes also provide parties with the
opportunity to be heard. Finally, both processes are supposed
to involve the exercise of party self-determination. As a result,
and consistent with the provisions of the Federal Arbitration Act
(FAA), courts extend great deference to arbitrators when deter-
mining whether to enforce or vacate arbitral awards. Similarly,
courts are highly unlikely to set aside or refuse to enforce set-
tlement agreements facilitated by mediators.

Arbitrators and mediators may be tempted to take judicial
deference for granted. They should not. Recent cases reveal
occasions when courts have concluded that an arbitrator or
mediator forfeited the right to deference. Based on these
cases, this article suggests some trends and common-sense
practice tips that could help arbitrators and mediators avoid
unnecessary missteps.
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I. Arbitration

A. Adhere to Procedural Rules and Remedies
Established by the Parties

It is often said that arbitration is a “creature of
contract.” Through their contracts, parties deter-
mine the arbitrators’ substantive and procedural
powers. Arbitrators who comply with the result-
ing substantive and procedural limits de monstrate
deference to the parties and reinforce the parties’
autonomy. Arbitra tors who exceed the scope of
the authority granted to them in
the contract provide unhappy
parties with the opportunity to
challenge the en forcement of
arbitration awards on two differ-
ent grounds—ex ceeding arbitral
authority and manifest disregard
of the law.

State v. Connecticut State Em -
ployees Association1 provides an
example of the recent use of the
“exceeding authority” ground.
The collective bargaining agree-
ment (CBA) in this case re -
quired the arbitrator to deter-
mine whether an employee’s
demotion was based on “just
cause.” If the arbitrator failed to
find just cause, the arbitrator
was empowered to award the
appropriate remedy. In this
instance, the arbitrator found
just cause for the employee’s
demotion but nonetheless pro-
ceeded to prescribe a remedy.
The Connecti cut Appellate
Court partially vacated the
award, finding that the arbitrator had exceeded
the authority explicitly conferred in the CBA.
The arbitrator’s prescription of a remedy was not
welcomed as a useful extra service. Rather, it had
the effect of undermining the parties’ autonomy.

In Hall Street Associates, L.L.C. v. Mattel, Inc.,2
the U.S. Supreme Court limited judicial review
of awards to grounds expressed in Sec tions 10
and 11 of the FAA. However, the Court refrained
from resolving whether manifest disregard of the
law, a common law ground for vacating an award,
constituted a valid ground for va catur. Because
this issue remains unanswered, lower courts have
continued to vacate arbitral awards on the basis
of manifest disregard of the law in all of the fol-
lowing circumstances: when an arbitrator has
rendered an award that is inconsistent with the
plain language of the parties’ agreement, or fails
to “draw the award from the es sence of the

agreement,” or ignores applicable law despite
recognition of such law.3

When a contract specifically incorporates the
rules governing the conduct of arbitration pro-
ceedings, the arbitrator’s failure to follow these
rules has been found to represent manifest disre-
gard of the “essence of the agreement.”4 In
Kashner David son Securities Corp. v. Mscisz,5 the 1st
Circuit ruled that the award dismissing the claims
against Kashner Davidson with prejudice had to
be vacated for manifest disregard of the law be -

cause the arbitrator ignored
“plainly stated procedural rules”
that were implicitly incorporated
into an agreement pursuant to
the “Con stitution, By-Laws,
Regula tions and/or Code of
Arbitra tion Procedures of the
‘sponsoring organization,’ in this
case, the NASD [National Asso -
ciation of Securities Dealers].”
The NASD rules then in effect
allowed arbitrators to dismiss a
claim with prejudice only if: (1)
“dismissal [is] a response to the
‘willful and intentional material
failure to comply with an order
of the arbi trator(s)’” and (2)
“lesser sanctions have proven
ineffective.” Though the court
found the first condition satis-
fied, the second condition was
not, since a lesser sanction had
not previously been imposed
upon the parties.

Courts also have vacated
awards based on manifest disre-
gard of the law if they find that

arbitrators have implicitly eliminated or revised
substantive provisions in the parties’ agreement.
In PMA Capital Insurance Co. v. Platinum Under -
writers Bermuda, Ltd., the arbitrator was required
to determine “the validity and scope of” a contract
provision entitling a party “to seek reimburse-
ment for previously incurred losses that it could
‘carry forward.’”6 Instead of deciding validity and
scope, the arbitrator ordered one party to pay the
other a specific sum, which effectively eliminated
the provision referred to above and rewrote a por-
tion of the contract. The court “found no decision
… that authorizes arbitrators, acting sua sponte, to
eliminate material provisions of the contract” that
arbitrators “are charged with interpreting.”

These cases suggest that an arbitrator who wish-
es to have courts extend judicial deference when
reviewing her arbitral awards should abide by the
procedural rules chosen by the parties and provide
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of the authority
granted to them 
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challenge the
enforcement 
of arbitration

awards.
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only the relief that the parties authorized. She must
remember that an arbitrator is neither a lone
ranger nor an independent judge. She derives her
authority entirely from the parties’ contract and is
thus bound by the limitations they have imposed
and the procedural rules they have invoked,
whether this is done explicitly or implicitly.

B. Respect the Adversarial and Adjudicative 
Purpose of Arbitration

Courts have vacated arbitral awards for ex -
ceeding authority when arbitrators have trans-
gressed the appropriate boundaries of arbitration
as an adversarial adjudicative process. In Burlage v.
Superior Court of Ventura County, the parties agreed
to arbitrate a real estate purchase dispute.7 The
purchasers sought damages from the seller for
allegedly failing to disclose that the property
encroached on an adjoining owner’s land. Prior to
the commencement of the arbitration proceedings,
the title company paid the adjoining property
owner $10,950 in exchange for a lot-line adjust-
ment that granted the purchasers “clear title to the
encroaching land.” In accepting the purchasers’
argument that “damages must be measured from
the date escrow closed,” the arbitrator rejected the
seller’s assertion that the lot-line adjustment had
to be considered in the calculation of damages,
and for that reason granted the purchasers’ motion
in limine to exclude evidence of the adjustment.
Thus, the arbitrator refused to grant the seller the
opportunity to rebut the purchasers’ expert wit-
ness, who testified to the reduction in property
value as a result of the encroachment. The arbitra-
tor also found that the seller knew that the
encroachment problem “materially affected the
property’s value” and failed to disclose it to the
purchasers. The seller moved to confirm the
award and the purchaser moved to vacate. The
reviewing California Court of Appeal found that
granting the motion in limine constituted the
exclusion of “material evidence,” which it charac-
terized as “more than a mere erroneous eviden-
tiary ruling.” The court rhetorically asked: “What
could be more material than evidence that the
problem was ‘fixed’ and there were no damages?”
Further, it noted that the applicable arbitration
rules provided for the opportunity to be heard on
material evidence and expressly forbade the exclu-
sion of material evidence.8 Conse quently, the
court found that the arbitrator’s exclusion of evi-
dence was unsupported by applicable procedural
rules and constituted an excess of authority.

Burlage, like Kashner, makes it clear that arbi-
trators should follow the procedural rules under
which they are operating. However, Burlage also
provides insight regarding the importance of

considering the purposes of arbitration. The
California appeals court found that the arbitra-
tor’s failure to permit the seller to rebut the testi-
mony resulted in the arbitration assuming “the
nature of a default hearing.…” This suggests that
an understanding of arbitration as an adversarial
process, in which all parties have the opportunity
to be heard on material evidence, should also
guide the arbitrator’s procedural determinations.

Trimble v. Graves9 is another recent case in
which a court found itself delineating the differ-
ences between arbitration and a different dispute
resolution process, specifically mediation. Here,
the parties’ agreement designated arbitration as
the process by which to adjudicate the dispute and
provided for a panel of three arbitrators to decide
it.10 Additionally, the agreement stated: “Since
this is an arbitration proceeding, the strict formal
rules of evidence do not apply, but the arbitrators
will have to determine whether the evidence is or
is not credible. Either side can argue that the evi-
dence is not credible.” It also expressly stated:
“The arbitrators are by this agreement permitted
to ask questions of any witness if they do not
understand the answer or they want clarification
for any purpose.” This language authorized the
arbitrators to examine witnesses only for the pur-
pose of gathering relevant evidence and required
them to reach a conclusion on the basis of credi-
ble evidence. During the hearing, however, the
arbitrators asked the de fendant to state the
amount of damages that he deemed fair. The par-
ties’ contract did not au thorize the arbitrators to
seek the parties’ input regarding the determina-
tion of a fair award. Thus, the Illinois Appellate
Court found that the arbitrators impermissibly
delegated the duty of deciding the matter to the
parties by inquiring into their opinions. In vacat-
ing the award on the ground that the arbitrators
exceeded their au thority, the court stressed the
difference between the processes of arbitration
and mediation and between the differing roles of
arbitrator and mediator.

Trimble is similar to Burlage in that it exposes
the potential risk of having an award vacated for
exceeding arbitral authority if arbitrators, on
their own initiative, import techniques unique to
other dispute resolution processes into arbitra-
tion. When the parties’ agreement expressly des-
ignates arbitration as the exclusive process to be
used to decide their dispute, arbitrators must
manage the process and conduct the hearing in a
manner consistent with arbitration’s adversarial,
adjudicative purpose. The same principle applies
if the parties’ agreement explicitly provides for a
hybrid ADR process or the parties later agree to
use of a hybrid process. The arbitrator will have
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to proceed in accordance with the parties’ agree-
ment and the procedural rules they have chosen
to invoke. If the parties ask the arbitrator to serve
as a mediator in a med-arb proceeding, it will be
essential to have clarity regarding the sequencing
of these phases, the potential that techniques
unique to one phase could be imported into the
other phase, and the resulting advantages and
disadvantages.

C. Disclose Fully Rather than Subjectively

Courts will vacate challenged arbitral awards
on the ground of evident partiality if the arbitra-
tor is shown to prefer one party over the other.
They may also vacate an award on a much lesser
showing than actual partiality. The U.S. Supreme
Court has stated that an impression or appear-
ance of bias is sufficient.11

The issue of appropriate arbitrator disclosure
obviously is crucial to many courts when they are
asked to determine whether to vacate an award
on the ground of evident partiality, and if so,
whether the challenging party waived its objec-
tion. Arbitrators have a duty to make advance dis-
closure (i.e., prior to their appointment) of their
potential and actual conflicts of interest, and this
obligation continues until the award is issued.
Conflicts requiring disclosure include relation-
ships an arbitrator has or had with any partici-
pants in the arbitration,12 or with affiliates of the
participants, such as a parent company or a sub-
sidiary. Arbitrators must also disclose relation-
ships and interests that their affiliates have or had
with the participants.13

Participation in multiple arbitrations that share
similar issues and involve related parties and wit-
nesses may place the arbitrator at risk of being
subject to influence14 and, therefore, should be
disclosed. The arbitrator’s good faith belief that
she will not be subject to such influence is insuffi-
cient to excuse disclosure.15 The extent of disclo-
sure is also significant. If the arbitrator discloses a
“less significant or temporarily remote relation-
ship,”16 a court may be more likely to vacate an
award for the arbitrator’s failure to disclose a

more significant relationship. Consequently, if an
arbitrator makes any disclosure, she should make
all disclosures.

In Dealer Computer Services, Inc. v. Michael
Motor Co., Inc., for example, the court vacated an
arbitral award on the basis of evident partiality
because the arbitrator had failed to make ade-
quate disclosure.17 The arbitrator disclosed that
she had previously participated on a panel of
three arbitrators in a proceeding between Dealer
Computer Services and another party, and she
opined that she did not believe that the service
created a conflict. The problem was that she did
not disclose that the other party was also an auto-
mobile dealership and that the case involved sub-
stantially the same contract and the identical
clause. The court observed that the arbitrator
had previously re viewed the same evidence and

arguments and made a decision regarding the
provision at issue. It concluded, “It would be
unreasonable to expect an arbitrator who has
already signed … an opinion ruling for a party as
to how a contractual provision should be inter-
preted to change her mind in a subsequent arbi-
tration and rule against that party on the exact
same contractual provision.”18 Further, it was
also unreasonable to expect an arbitrator who had
“fully adopted the damages theories of an expert
witness to then reject the damages theories of
that same witness on similar issues in a subse-
quent arbitration.”

The Dealer Computer case teaches the wisdom
of making full disclosure of any and all known
conflicts of interest.

D. Consider the Depth of the Record

In determining that the arbitrator in PMA
Capital Insurance manifestly disregarded the law,
the court noted that the arbitrator’s “failure to
offer any supporting explanation or reasoning”
contributed to the difficulty of the inquiry.19 In
that case, the court chose to vacate the award.
Most cases, though, continue to suggest that a
scant record will lead to greater judicial deference
to arbitral awards. Specifically, cases concerning

Participation in multiple arbitrations that share similar
issues and involve related parties and witnesses may 

place the arbitrator at risk of being subject to 
influence and, therefore, should be disclosed.
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manifest disregard imply that the less information
is circulated during the arbitral proceeding and
documented in the record, the more likely the
arbitrator will avoid having her award vacated.20

It is too early to tell, but the decision in PMA
Capital Insurance suggests the potential for a
reversal in the traditional presumption that a
scant record is better practice. Arbitrators may
want to pay attention to this. Since the U.S.
Supreme Court continues to encourage the use
of arbitration, some courts may become more
assertive and require a more extensive record to
assist their determinations when an award is chal-
lenged. Some arbitrators may even find comfort
in providing a fuller record to the parties, partic-
ularly to assure losing parties that their argu-
ments were heard and considered.

II. Mediation
Although mediation has sometimes been

viewed as a “less legal” process than arbitration, it
is clearly integral to the resolution of many legal
disputes. It is also increasingly the subject of satel-
lite litigation. Courts are less likely to defer to a
mediated settlement agreement if they find that
the mediator failed to comply with the relevant
procedural requirements, or conducted the pro -
cess in a manner inconsistent with the purpose of
the mediation process. The following practice tips
are based on apparent trends in the case law.

A. Do Not Assume an Oral Agreement Will Be 
Enforceable

Settlements arising out of court-connected
mediations are frequently required by state law or
court rule to be in writing and signed by each
party and sometimes their attorneys.21 For exam-
ple, under Rule 17.06(c) of Missouri’s Supreme
Court Rules, a settlement reached in a court-
ordered mediation must be in writing and signed
by the parties. Cases involving disputes over the
enforceability of oral settlement agreements
reached in court-ordered mediation arise much
more frequently than one would expect.22 For
example, in the Missouri case of Williams v.
Kansas City Title, Williams and his attorney left
the court-ordered mediation prior to signing a
final written agreement.23 They indicated that
they would return shortly and sign it. When they
did not reappear after almost an hour, the media-
tor, the defendants, and their counsel signed the
final agreement. The Missouri Court of Appeals
refused to enforce the agreement since it was not
signed by all parties as required by court rules.

Florida’s procedural rules provide that, in order
for a mediation settlement agreement to be bind-
ing, “it be reduced to writing and executed both

by the parties and their respective counsel, if
any.”24 In Gordon v. Royal Caribbean Cruises Ltd.,
the Florida District Court of Appeals de clined to
enforce a written settlement agreement formed
during mediation because it was missing a party’s
signature, even though the party’s attorney signed
it in his presence.25 In contrast, a different Florida
appellate court held in Jordan v. Adventist Health
System/Sunbelt Inc. that the absence of the signa-
tures of the parties’ attorneys on a mediated set-
tlement agreement was a “technical detail” and
that enforcement could not be avoided.26 The
court cautioned in a footnote that “the mediation
rules are developing sufficient complexity and
have experienced such frequent amendments that
even those most familiar with them seem to have
difficulty following their requirements.”27

Statutory requirements for mediated settle-
ment agreements may conflict with local court
rules governing such settlements. For example, in
Ashley Furniture Industries Inc. v. SanGiacomo
N.A., Ltd., the 4th Circuit declined to rule specif-
ically on the enforceability of a mediated settle-
ment agreement.28 In dispute was whether the
district court’s local rules requiring the agree-
ment to be in writing superseded North Carolina
state law, which permitted enforcement of oral
settlement agreements. The court re manded the
case back to the district court to make this deter-
mination.

These cases indicate that mediators should
facilitate the development of written mediated
settlement agreements, signed by the parties and
their attorneys if necessary. This will require
time and attention. If it is not feasible to reduce
an agreement to writing during the mediation
session, the parties should agree on procedures to
be followed in the event that problems arise. For
example, the parties could agree to return to
mediation, or agree that neither party will rely
upon or seek to enforce a settlement agreement
unless it is written and signed within a set period
of time.

B. Include Contextually Required Language

In addition to requiring mediated settlement
agreements to be in writing and signed by all par-
ties (and sometimes counsel), statutes or local
court rules frequently require particular language
to be incorporated into the agreement. For ex -
ample, the Minnesota Civil Mediation Act re -
quires a mediated settlement agreement to in -
clude a provision stating, among other things,
that the document is “binding.”29 In Haghighi v.
Russian American Broadcasting, the parties’ media-
tion agreement stated that they agreed to be
bound by Minnesota law.30 At the conclusion of
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the mediation session, the parties signed a hand-
written document prepared by their attorneys,
and the parties behaved as if they were bound by
that document. However, it was held unenforce-
able because it did not state that it was binding.

California law is similar. A signed mediated
settlement agreement is admissible in civil pro-
ceedings only if it “provides that it is enforceable
or binding or words to that effect.”31 The Cal -
ifornia Su preme Court in Fair v. Bakh tiari exam-
ined whether a mediated set-
tlement agreement contain-
ing an arbitration clause
could be admitted in a pro-
ceeding to compel arbitra-
tion.32 The trial court found
that because the “term
sheet” did not specify that it
was binding, it was inadmis-
sible. There fore, it denied
the motion to compel arbi-
tration. How ever, the Cali -
fornia Court of Appeal re -
versed, holding that the set-
tlement agreement was
admissible because the arbi-
tral provision constituted
“words to [the] effect” that
the terms were binding. The
Cali fornia Supreme Court
reversed, holding that the
settlement agreement was
not admissible because the
parties could draft a docu-
ment containing an arbitra-
tion clause without creating a final binding docu-
ment.

Just as arbitrators must comply with the proce-
dural re quire ments established by the parties,
mediators must abide by the procedural require-
ments applicable to the contexts within which
they are working.

C. Respect the Deliberative and Consensual 
Purpose of Mediation

Though relatively rare, a number of judicial
opinions describe allegations of egregious circum-
stances occurring in mediation. In a property
owner’s suit against an asphalt company, for exam-
ple, the property owner asserted that he was sub-
ject to duress during the mediation session because
his blood sugar rose, he was in severe physical
pain, his then-attorney prevented him from leav-
ing the session without signing the agreement, and
he was prevented from leaving the building when
he wanted to end the negotiations.33 Both the
property owner and the other party, however,

signed the mediated settlement agreement. The
court concluded that the agreement was entered
into voluntarily and was en forceable.

In Olam v. Congress Mort gage Co., a 65-year-old
wo man in poor health sought to have a mediation
settlement agreement declared unenforceable on
the ground that the opposing party and his coun-
sel exerted undue influence by pressuring her
during a 15-hour mediation session.34 With little
time left before the trial was to commence, the

mediator worked with the
parties until 1:00 a.m. After
the mediation concluded,
the mediator drove the eld-
erly woman home. There
was undisputed evidence that
during the ride home, she
did not voice any dissatisfac-
tion with the mediation
process and did not com-
plain about any physical ail-
ments. The court en forced
the settlement agreement, as
it did not find undue influ-
ence.35

Despite the concern
raised by these sorts of alle-
gations, courts generally
defer to agreements result-
ing from the efforts of medi-
ators. In certain areas of
practice, however, courts
seem to be less deferential
and even willing to set aside
or refuse to enforce mediat-

ed settlement agreements. One such area is fami-
ly law. In Vitakis-Valchine v. Valchine, the wife
moved to set aside a marital settlement agree-
ment on the grounds of coercion and duress by
her husband, his attorney, and the mediator.36
She testified that the mediator told her she would
never be given custody of her frozen embryos,
and that he threatened to tell the judge that she
caused the mediation to fail. She also said he told
her that the court would rule against her.
Further, she told the court that the mediator esti-
mated court litigation fees and the impact of
refusing to settle on her husband’s pension. At
the time of the case, Florida law provided that a
settlement could not be set aside on the basis of
coercion or duress unless the improper influence
was imposed by one of the contracting parties
and not by a third party. Nonetheless, the court
acknowledged that mediator misconduct might
invalidate a mediated settlement agreement and
remanded for further findings.

The assertion of duress as a defense to the
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enforcement of a contract occurs more frequently
in family mediations than in any other type of
mediation.37 The vast majority of parties who
claim the defense of duress are unsuccessful.
However, the court in Cooper v. Austin refused to
enforce a mediated settlement agreement on this
basis.38 In Cooper, the wife sent her husband a
note threatening to reveal incriminating photo-
graphs. The parties reached an agreement shortly
thereafter in which the husband received $10,000
in marital assets while the wife received
$128,000. The court likened the wife’s behavior
to a “fraud on the court” and deemed the settle-
ment agreement unenforceable.39

In Boyd v. Boyd, the failure to disclose material
information during a family mediation also re -
sulted in a court’s refusal to enforce the agree-
ment that had been reached.40 The husband
intentionally failed to disclose a $230,000 bonus
at mediation. The court held that the settlement
agreement was unenforceable even though it
complied with the Texas Family Code.41

Mediators should always manage the media-
tion process in a manner that assists the parties in
engaging in careful deliberations and informed,
voluntary decision-making. A mediator who exer-
cises, or permits one of the parties to engage in,
undue pressure during the mediation process cer-
tainly is not demonstrating respect for the in -
formed, deliberative, consensual purpose of the
process. Courts have become more demanding as
they review mediated settlement agreements in
the family law context. Such trends may reach
judicial review of mediated settlement agree-
ments involving other areas of law.

D. There Are Times When the Mediator Must 
Help to Ensure the Fairness of the Outcome

At this point, there are relatively few contexts
in which a mediator bears responsibility for
ensuring the fairness of mediated outcomes. One
exception is family mediation in which mediators
frequently are expected to help divorcing parents
consider the best interests of their children.

Another is the class action settlement. Media -
tors working in this arena must be aware that

courts may look to the mediator and the media-
tion process in determining whether or not to
approve class settlements. The court in Bert v.
AK Steel Corp. summarized the prevailing talis-
manic view of mediator involvement in class
action settlement agreements,42 observing that
the “participation of an independent mediator in
settlement negotiations virtually [e]nsures that
the negotiations were conducted at arm’s length
and without collusion between the parties.”

Not all courts react in this manner, however.
Some courts have refused to approve class action
settlements achieved with the aid of a mediator on
the ground that a subclass would not receive fair
treatment, or the rights of third parties would be
negatively affected, or the attorney’s fees might
exceed the benefits the class would re ceive.43 One
judge has expressed downright skepticism of
mediators, observing that they are mere “masters
in the art of what is possible” and “[i]t matters lit-
tle to the mediator whether a deal is collusive as
long as a deal is reached.”44 The honeymoon may
be ending between courts and mediators who help
facilitate class action settlements. Indeed, the time
may be coming when courts will expect to see a
record that explicitly supports a decision to
approve a mediated settlement.

Conclusion
Taken together, recent cases suggest that

courts are beginning to be more demanding in
their review of arbitration awards and mediated
settlements. After all, the parties to arbitration
and mediation and the providers of these dispute
resolution processes are relying upon public
resources for enforcement power. To warrant
judicial deference, arbitrators and mediators must
demonstrate respect for the limits of their au -
thority, comply with relevant procedural require-
ments, and conduct proceedings in a manner that
is both procedurally fair45 and consistent with the
unique purposes of the arbitration and mediation
processes. The cases discussed here suggest that
continued judicial deference should not be taken
for granted. Such deference must be earned—
and, if care is not taken, it can be lost. �
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