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I. PREFACE  
 
This toolkit is a compilation of information about INA §240A(a), or LPR Cancellation of 
Removal.  The toolkit is intended to serve as a resource for immigration attorneys representing 
LPR clients facing removal from the United States.  In addition to describing the LPR 
cancellation statute, the toolkit also provides information about aggravated felonies, the 
discretionary component of cancellation, individuals who are ineligible for LPR cancellation, 
options available to those who are ineligible for LPR cancellation, and an analysis of steps to 
take in order to apply for LPR cancellation.   
 
The Center for Immigrants’ Rights (Center) is an in-house clinic at the Pennsylvania State 
University Dickinson School of Law whose mission is to represent immigrants’ interests through 
legal excellence, advocacy, education, and collaboration with key stakeholders and the 
community.  The Center teaches law students the skills necessary to be effective immigration 
advocates and attorneys, primarily through organizational representation, where students work 
on innovative advocacy and policy projects relating to U.S. immigration policy and immigrants’ 
rights.  The Pennsylvania Immigration Resource Center (PIRC) is located less than a mile from 
York County Prison and has become the leading source of legal services to immigrants detained 
by DHS in Pennsylvania.  PIRC offers limited direct pro bono representation to the most 
vulnerable immigrant detainees.  In providing legal and educational resources to detained 
populations, PIRC seeks to empower unrepresented immigrants to evaluate and manifest their 
defenses against deportation from the United States.  This toolkit was co-authored by Rosalind 
Newsholme and Modesta Salmeron, law students in the Center, under the supervision of Center 
Director, Professor Shoba Sivaprasad Wadhia.  Feedback and edits were also provided by Megan 
Bremer, Managing Attorney at PIRC.   

In creating the toolkit, we have reviewed and researched legal standards, case law, practice 
advisories, and related material pertaining to LPR Cancellation of Removal.  We have spoken to 
immigration ‘stakeholders’ and collected suggested litigation strategies and sample documents to 
include in the toolkit.  The sample documents include motions, memoranda, briefs, exhibit lists 
for supporting documents, certificates of service, direct examination questions, application 
checklists, client preparation checklists, and sample letters of recommendation.  In addition, we 
have included sample forms from EOIR and the USCIS, and relevant case law and summaries. 

Throughout this toolkit, we will use the following acronyms to refer to specific terminology: 
• AEDPA – Anti-Terrorism and Effective Death Penalty Act of 1996 
• BIA – Board of Immigration Appeals 
• DHS – Department of Homeland Security  
• EOIR – Executive Office for Immigration Review 
• IIRIRA – Illegal Immigrant Reform and Immigrant Responsibility Act of 1996 
• INA – Immigration and Nationality Act 
• LPR – Lawful Permanent Resident 
• NTA – Notice To Appear 
• USCIS – United States Citizenship and Immigration Services 

 
 





Preface 
 

3 
 

 
Maunica Sthanki, Esq. – 
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II. INTRODUCTION 
 
HISTORY OF LPR CANCELLATION OF REMOVAL 
 

In 1996, Congress enacted two major pieces of legislation that modified the statutory 
requirements of relief from removal.  The 1996 enactment of the Illegal Immigration Reform and 
Immigrant Responsibility Act (IIRIRA) merged the former § 212(c) waiver-of-deportation and 
suspension-of-deportation methods of relief, and consolidated them into a statutory scheme 
called “cancellation of removal.”1  One form of relief is cancellation of removal for LPRs and 
another form of relief is cancellation of removal for non LPRs. The other major piece of 
legislation was the Anti-Terrorism and Effective Death Penalty Act (AEDPA).2 

 
Both IIRIRA and AEDPA greatly expanded the enumerated crimes falling under 

“aggravated felony” thereby limiting the forms of relief many noncitizens would otherwise be 
eligible for. IIRIRA applied special provisions and restrictions on noncitizens charged with 
aggravated felonies. For instance, an LPR charged with an “aggravated felony” after April 1, 
1997 is ineligible for § 240A(a) Cancellation of Removal.3 

 
Though Congress replaced § 212(c) relief with LPR cancellation of removal § 240A(a),  

§ 212(c) relief still can be invoked in some instances by noncitizens whose convictions were 
obtained through plea agreements and who, notwithstanding those convictions, would  have been 
eligible for § 212(c) relief at the time of their plea.4   

 
INA § 240A(a) describes a remedy used most commonly for LPRs who face removal 

based on their criminal history or record.5  INA § 240A(b) refers to cancellation of removal for 
certain nonpermanent residents, available for noncitizens who are out of status.  Cancellation of 
Removal for non-LPRs is available to “an alien who is inadmissible or deportable.”6 Based on a 
plain reading of the statute, an LPR noncitizen who does not qualify for § 240A(a) LPR 
Cancellation but meets the requirements of § 240A(b) could conceivably invoke this form of 
relief.7 The language of § 240A(b) applies to all noncitizens who may qualify, unlike the 
                                                
1 Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA), Pub. L. No. 104-208, div. C; 110 Stat. 
3009, 3009-46 to 724 (1996); H.R. Rep. 104-863 (1996). 104th Cong. 2d Sess,; H.R. Conf. Rep. No. 104-828, 104th 
Cong. 2d See. (1996); S. Rep. 104-249, 104th Cong. 2d Sess. (1996); 142 Cong. Rec. S4730-01, §150 (1996); 142 
Cong. Rec. H2378-05, § 309 (1996); 8 USC §§ 1229b(a), 1229b(b) (2006); INA §§ 240A(a) and 240A(b). 
2 Antiterrorism and Effective Death Penalty Act (AEDPA), Pub. L. No. 104-132, title IV; 110 Stat. 1214, 1258-81, 
§440(e) (1996); 8 U.S.C. § 1101(a)(43) (2006). 
3 8 U.S.C. § 1229b(a)(3) (2006); INA § 240A(a)(3). 
4 8 C.F.R. §§§ 1003, 1212, 1240 (2004); INS v. St. Cyr, 533 U.S. 289 (2001); Under the former § 212(c) relief, an 
LPR who committed a crime or other act rendering him or her inadmissible or deportable from the United States is 
eligible for a waiver of deportation.   This provision provides a waiver of what were known as exclusion grounds for 
long-term lawful permanent residents, but through a course of administrative and judicial decisions, became 
available to permanent residents in deportation proceedings as well.  It allows lawful permanent residents rendered 
deportable primarily because of criminal convictions an opportunity to show countervailing equities to the 
immigration judge and thereby appeal for relief from deportation, provided they have been lawfully domiciled in the 
United States for seven years.  Also, the former suspension of deportation or § 244(a) relief (now amended as INA § 
240A(b)) provided a method for certain noncitizens to establish eligibility for discretionary suspension of 
deportation and obtain a grant of lawful status.  
5 Stephen H. Legomsky and Cristina M. Rodriguez, Immigration and Refugee Law and Policy, 595 (5th ed.) (2009). 
6  8 USC §1229b(b)(1) (2006); INA §240A(b)(1). 
7 Stephen H. Legomsky and Cristina M. Rodriguez, Immigration and Refugee Law and Policy, 595 (5th ed.) (2009). 
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language of § 240A(a) that applies only to LPRs. The focus of this toolkit however is limited to  
§ 240A(a):  LPR Cancellation of Removal.  § 240A(a) reads as follows: 

 
The Attorney General may cancel removal in the case of an alien who is inadmissible or 

 deportable from the United States if the alien- 
(1) has been an alien lawfully admitted for permanent residence for not less than 5 years, 
(2) has resided in the United States continuously for 7 years after having been admitted 
in any status, and 
(3) has not been convicted of any aggravated felony.8 
 
Under INA § 240A(a), the Attorney General may cancel the removal of a noncitizen and 

allow the noncitizen to remain as a lawful permanent resident of the United States.9  The relief of 
cancellation under INA § 240A(a) applies to eligible noncitizens placed in removal proceedings 
on or after April 1, 1997.10  Under § 240A(a), an LPR must (1) have been lawfully admitted for 
permanent residence for not less than five years, (2) have resided in the United States 
continuously for seven years after having been admitted in any status, and (3) not have been 
convicted of any aggravated felony.11 As with most forms of relief, cancellation of removal is 
granted or denied at the discretion of the Immigration Judge. 

 
INA § 240A(d), also known as the “stop-time” rule, defines when continuous residence 

or continuous physical presence ends. It states that continuous residence ends at the moment the 
noncitizen commits certain acts or crimes or is served with a Notice to Appear (NTA) for 
removal proceedings before an Immigration Judge.12  Specifically, the time stops accruing “when 
the alien is served a notice to appear under section 239(a), or (B) when the alien has committed 
an offense referred to in section 212(a)(2) that renders the alien inadmissible to the United States 
under section 212(a)(2) or removable from the United States under section 237(a)(2) or 
237(a)(4), whichever is earliest.”13   

 
In addition to establishing statutory eligibility, the applicant must also show that he or she 

merits a favorable exercise of discretion.14  Immigration Judges are vested with the discretion to 
determine whether cancellation of removal relief should be granted to a particular applicant.  An 
Immigration Judge must balance the adverse factors evidencing the individual’s undesirability as 
a permanent resident with the social and humane considerations presented by the noncitizen to 
determine whether the granting of relief appears in the best in interest of the United States.15  
When exercising discretion in a cancellation of removal case, an Immigration Judge may 
consider positive factors such as family ties in the United States, residence of long duration in 
the United States, evidence of hardship to the applicant and his family if removal occurs, a 
                                                
8 8 USC §1229b(a) (2006); INA §240A(a). 
9 See Id.  
10 Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA), Pub. L. No. 104-208, div. C; 110 Stat. 
3009, 3009-46 to 724 (1996); H.R. Rep. 104-863 (1996). 104th Cong. 2d Sess,; H.R. Conf. Rep. No. 104-828, 104th 
Cong. 2d See. (1996); S. Rep. 104-249, 104th Cong. 2d Sess. (1996); 142 Cong. Rec. S4730-01, §150 (1996); 142 
Cong. Rec. H2378-05, § 309 (1996). 
11 8 USC §1229b(a) (2006); INA §240A(a). 
12 8 U.S.C. § 1229b(d) (2006);  (2006); INA §240A(d). 
13 8 U.S.C. § 1229b(d)(1)(B) (2006); INA §240A(d)(1)(B). 
14 See Matter of C.V.T., 22 I. & N. Dec. 7 (BIA 1998). 
15 See Matter of Marin, 16 I. & N. Dec. 581 (BIA 1978). 
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III. STATUTE – LPR CANCELLATION OF REMOVAL:   
INA § 240(A)(a) and 8 U.S.C. §1229b:  
 
The Attorney General may cancel removal in the case of an alien who is inadmissible or 
deportable from the United States if the alien – (1) has been an alien lawfully admitted for 
permanent residence for not less than 5 years, (2) has resided in the United States continuously 
for 7 years after having been admitted in any status, and (3) has not been convicted of any 
aggravated felony. 
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SECTION 3 – 
(3) HAS NOT BEEN CONVICTED OF ANY AGGRAVATED 
FELONY 
 
 
An LPR is deportable if convicted of an aggravated felony at any time after admission.1  
Furthermore, under INA §240A(a)(3), an LPR convicted of an aggravated felony is ineligible for 
cancellation of removal relief.  As mentioned earlier, the list of aggravated felonies under INA 
§101(a)(43) expanded as a result of two pieces of legislation: the Anti-Terrorism and Effective 
Death Penalty Act of 1996 (AEDPA) and the Illegal Immigrant Reform and Immigrant 
Responsibility Act of 1996 (IIRAIRA).  According to one scholar, “These Acts are massive and 
complicated pieces of legislation which curtail, and in most cases end the U.S. life for an alien, 
and in numerous cases cause extreme hardships and undue separation of families.”2   
 
An attorney representing an applicant for LPR cancellation of removal should be aware of the 
extensive list of aggravated felonies under INA §101(a)(43).  An attorney should also be aware 
that the aggravated felony definition applies retroactively, which means that a crime that did not 
constitute an aggravated felony at the time of an applicant’s conviction may be classified as such 
at the time of application for LPR cancellation.  When this retroactivity occurs, the previous 
crime will be considered an aggravated felony and will prevent the LPR from successfully 
obtaining cancellation of removal.   
 
An aggravated felony is defined under INA §101(a)(43) as: 
(A) murder, rape, or sexual abuse of a minor3; 
(B) illicit trafficking in a controlled substance (as defined in section 802 of Title 21), including a 
drug trafficking crime (as defined in section 924(c) of Title 18)4; 
(C) illicit trafficking in firearms or destructive devices (as defined in section 921 of Title 18) or 
in explosive materials (as defined in section 841(c) of that title);  
(D) an offense described in section 1956 of Title 18 (relating to laundering of monetary 
instruments) or section 1957 of that title (relating to engaging in monetary transactions in 
property derived from specific unlawful activity) if the amount of the funds exceeded $10,000; 
(E) an offense described in –  
 (i) section 842(h) or (i) of Title 18, or section 844(d), (e), (f), (g), (h), or (i) of that title 
 (relating to explosive materials offenses);  
 (ii) section 922(g)(1), (2), (3), (4), or (5), (j), (n), (o), (p), or (r) or 924(b) or (h) or Title 
 18 (relating to firearms offenses); or  
 (iii) section 5861 of Title 26 (relating to firearms offenses); 

                                                        
1 Matter of Rosas, 22 I. & N. Dec. 616 (BIA 1999); 8 U.S.C. §1227(a)(2)(A)(iii) (2006); INA §237(a)(2)(A)(iii).  
2 Chea Sochet, The Evolving Definition of an Aggravated Felony, available at 
http://www.employmentvisaimmigration.com/images/Articles/DefinitionFelony.pdf (last visited Sept. 22, 2009). 
3 Matter of Small, 23 I. & N. Dec. 448 (BIA 2002).  Sexual abuse of a minor includes people charged with 
misdemeanor sexual abuse.  
4 Wilson v. Ashcroft, 350 F.3d 377 (3d Cir. 2003). Drug trafficking crimes include “any felony punishable under the 
Controlled Substances Act, the Controlled Substance Import and Export Act, or the Maritime Drug Law 
Enforcement Act.”  18 U.S.C. §924(c)(2) (2006). The statute requires that the drug being sold is a controlled 
substance or otherwise falls under the federal law crimes. See Id.  
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(F) a crime of violence (as defined in section 16 of Title 18, but not including a purely political 
offense) for which the term of imprisonment is at least one year.   

• Under 18 U.S.C. §16(a), “The term ‘crime of violence’ means an offense that has as an 
element the use, attempted use, or threatened use of physical force against the person or 
property of another.”5 

• Under 18 U.S.C. §16(b), “The term ‘crime of violence’ means any other offense that is a 
felony and that, by its nature, involves a substantial risk that physical force against the 
person or property of another may be used in the course of committing the offense.”6   

• Crime of violence under 18 U.S.C. §16 has been ruled to include7: 
Arson in the first degree; 
Assault (simple); 
Assault in the second degree; 
Assault in the third degree; 
Assault of public safety; 
Assault and battery; 
Assault and battery on a police officer; 
Battery (simple); 
Battery (aggravated); 
Burglary of a dwelling; 
Burglary of a habitation; 
Burglary of a non-residential structure or vehicle; 
Child abuse; 
Child, lewd acts upon; 
Child, risk of injury; 
Criminal contempt; 
Domestic abuse under Massachusetts law; 
Firearm, aggravated discharge of; 
Imprisonment; 
Indecent assault and battery; 
Indecency with a child; 
Injury (risk of) to a minor; 
Use of interstate commerce facility in the commission of a murder-for-hire; 
Kidnapping; 
Lewd assault; 
Manslaughter in the first degree; 
Mayhem; 
Menacing; 
Resisting arrest; 
Robbery; 
Sexual abuse; 
Sexual assault; 
Sexual battery; 
Spousal corporal injury; 

                                                        
5 18 U.S.C.S. §16(a) (West 2009). 
6 18 U.S.C.S. §16(b) (West 2009).  
7 Ira J. Kurzban, Kurzban’s Immigration Law Sourcebook, 166-190, (11th ed.) (2008). 
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Statutory rape; 
Terrorism; 
Terrorist threats; 
Threats; 
Criminal trespass; 
Vehicular homicide; 
Unauthorized use of a vehicle; 
Use of vehicle to facilitate intentional discharge of firearm; 
Weapon, exhibiting a deadly weapon with intent to evade arrest; 
Weapon, possession with intent to use  

(G) a theft offense (including receipt of stolen property) or burglary offense for which the term 
of imprisonment is at least one year.  Examples include8:  
 Attempted possession of stolen property; 
 Attempted robbery; 
 Larceny (theft of services); 
 Possession of stolen mail; 
 Possession of stolen property; 
 Theft; 

Theft of services; 
Petty theft with a prior jail term; 
Vehicle theft 

(H) an offense described in section 875, 876, 877, or 1202 of Title 18 (relating to the demand for 
or receipt of ransom).  Ransom offenses include9: 

Using interstate communications to demand ransom or threaten kidnap; 
Using mails to make threatening communication; 
Making threatening communications from foreign countries; 
Receiving, possessing, or disposing of ransom money or property 

(I) an offense described in section 2251, 2251A, or 2252 of Title 18 (relating to child 
pornography).  Child pornography offenses include10: 

Employing, using, or coercing minors to engage in pornography; 
Selling or transferring custody of a child with knowledge that the child will be used for 
pornography; 
Receiving or distributing child pornography 

(J) an offense described in section 1962 of Title 18 (relating to racketeer influenced corrupt 
organizations), or an offense described in section 1084 (if it is a second or subsequent offense) or 
1955 of that title (relating to gambling offenses), for which a sentence of one year imprisonment 
or more may be imposed; 
(K) an offense that – 
 (i) relates to the owning, controlling, managing, or supervising of a prostitution business; 
 (ii) is described in section 2421, 2422, or 2423 of Title 18 (relating to transportation for 
 the purpose of prostitution) if committed for commercial advantage; or 
 (iii) is described in any sections 1581-1585 or 1588-1591 of Title 18 (relating to peonage, 
 slavery, involuntary servitude, and trafficking in persons); 

                                                        
8 See Id. 
9 See Id. 
10 See Id. 
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(L) an offense described in – 
 (i) section 793 (relating to gathering or transmitting national defense information), 798 
 (relating to disclosure of classified information), 2153 (relating to sabotage) or 2381 or 
 2382 (relating to treason) of Title 18; 
 (ii) section 421 of Title 50 (relating to protecting the identity of undercover intelligence 
 agents); or 
 (iii) section 421 of Title 50 (relating to protecting the identity of undercover agents); 
(M) an offense that – 
 (i) involves fraud or deceit in which the loss to the victim or victims exceeds 
 $10,000; or 
 (ii) is described in section 7201 of Title 26 (relating to tax evasion) in which the revenue 
 loss to the Government exceeds $10,000; 
(N) an offense described in paragraph (1)(A) or (2) of section 274(a) [8 U.S.C.A. §1324(a)] 
(relating to alien smuggling), except in the case of a first offense for which the alien has 
affirmatively shown that the alien committed the offense for the purpose of assisting, abetting, or 
aiding only the alien's spouse, child, or parent (and no other individual) to violate a provision of 
this Act; 
(O) an offense described in section 275(a) [8 U.S.C.A. 1325(a)] or 276 [8 U.S.C.A. 1326] 
committed by an alien who was previously deported on the basis of a conviction for an offense 
described in another subparagraph of this paragraph; 
(P) an offense (i) which either is falsely making, forging, counterfeiting, mutilating, or altering a 
passport or instrument in violation of section 1543 of Title 18, or is described in section 1546(a) 
of such title (relating to document fraud) and (ii) for which the term of imprisonment is at least 
12 months, except in the case of a first offense for which the alien has affirmatively shown that 
the alien committed the offense for the purpose of assisting, abetting, or aiding only the alien's 
spouse, child, or parent (and no other individual) to violate a provision of this Act; 
(Q) an offense relating to a failure to appear by a defendant for service of sentence if the 
underlying offense is punishable by imprisonment for a term of 5 years or more; 
(R) an offense relating to commercial bribery, counterfeiting, forgery, or trafficking in vehicles 
the identification numbers of which have been altered for which the term of imprisonment is at 
least one year; 
(S) an offense relating to obstruction of justice, perjury or subornation of perjury, or bribery of a 
witness, for which the term of imprisonment is at least one year; 
(T) an offense relating to a failure to appear before a court pursuant to a court order to answer to 
or dispose of a charge of a felony for which a sentence of 2 years' imprisonment or more may be 
imposed; and 
(U) an attempt or conspiracy to commit an offense described in this paragraph. 
The term applies to an offense described in this paragraph whether in violation of Federal or 
State law and applies to such an offense in violation of the law of a foreign country for which the 
term of imprisonment was completed within the previous 15 years. Notwithstanding any other 
provision of law (including any effective date), the term applies regardless of whether the 
conviction was entered before, on, or after the date of enactment of this paragraph. 
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hardship to the citizen or permanent resident; or (3) the individual is seeking permanent 
residence after being battered by a United States citizen or permanent resident spouse or parent.8 
When the waiver is sought based on the passage of 15 years since the commission of the offense, 
the noncitizen also must show that admission would not be contrary to the national welfare, 
safety, or security and that the noncitizen has been rehabilitated.9   

 
Asylum- A person may apply for asylum as a defense to removal if the noncitizen meets the 
definition of "refugee" under the Act and is not subject to one of the statutory bars.10 A “refugee” 
is defined as “any person who is outside any country in which such person’s nationality or … 
any country in which such person last habitually resided, and who is unable or unwilling to 
return to, and is unable or unwilling to avail himself or herself of the protection of that country 
because of persecution or a well-founded fear of persecution on account of race, religion, 
nationality, membership in a particular social group, or political opinion.”11 A noncitizen who 
“ordered, incited, assisted, or otherwise participated in the persecution of any person on account 
of race, religion, nationality, membership in a particular social group, or political opinion” is 
barred from asylum relief.12  
 
Withholding of Removal- A noncitizen in removal proceedings may apply for withholding of 
removal if the noncitizen can show that s/he may not be returned to a place where s/he will face 
persecution because of the his or her race, religion, nationality, membership in a particular group, 
or political opinion.13 Withholding is similar to asylum, in that it provides protection for persons 
fleeing persecution on account of one of the aforementioned five grounds, but withholding, in 
fact, requires a higher standard of proof. Thus, in order to obtain withholding of removal, the 
noncitizen must show by a clear probability that he or she faces the requisite harm of a threat to 
life or freedom in the proposed country of removal.14  
 
Protection under the Convention Against Torture Act- The Convention Against Torture and 
Other Cruel, Inhuman or Degrading Treatment of Punishment, which Congress codified into 
United States law, prohibits the removal of a noncitizen to a country where there are substantial 
grounds for believing that the noncitizen would be in danger of torture or subject to inhuman or 
degrading torture.15 A noncitizen in removal proceedings may apply for this form of relief if he 
or she can establish that it is more likely than not that he or she would be tortured if removed to 
the proposed country of removal.”16 
 

                                                
8 8 U.S.C. § 1182(h) (2006); INA §§ 212(h). 
9 8 U.S.C. § 1182(h)(1)(A)(ii), (iii) (2006); INA §§ 212(h)(1)(A)(ii), (iii).  
10 8 U.S.C. § 1101(a)(42)(A) (2006); INA § 208.  
11 8 U.S.C. § 1101(a)(42)(A) (2006); INA §101(a)(42)(A).  
12 8 U.S.C. § 1101(a)(42)(B) (2006); INA § 101(a)(42)(B). 
13 8 U.S.C. § 1231(b)(3)(A) (2006); INA § 241(b)(3)(A). 
14 8 C.F.R. § 208.16(c) (2009).  
15 Convention Against Torture and Other Cruel and Unhuman or Degrading Treatment or Punishment, Dec. 10, 
1984, 1465 U.N.T.S. 85. The CAT was incorporated into United States law by the Foreign Affairs Reform and 
Reconstructuring Act of 1998 (FARRA), Pub. L. No. 105-277 (1987); 8 C.F.R. §§ (1)208.16, (1)208.17, (1)208.18 
(2009). 
16 8 C.F.R. §§ (1)208.16, (1)208.17, (1)208.18 (2009). 













Case Law 
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V. CASE LAW1  
 
 (a)  UNITED STATES SUPREME COURT 
 

INS v. ENRICO ST. CYR, 533 U.S. 289 (2001): 
• ISSUE - Whether IIRIRA statutory restrictions on discretionary relief from 

deportation apply to removal proceedings brought against noncitizens who pled 
guilty to a deportable crime before the statutory enactments. 
 

• Enrico St. Cyr came from Haiti to the United States as a lawful permanent 
resident in 1986.  A decade later in Connecticut, he pled guilty in a Connecticut 
state court to selling a controlled substance, $100 worth of cocaine, and thus 
became deportable.  If the INS would have taken custody of St. Cyr at the 
completion of his sentence, he would have been eligible for a waiver of 
deportation under INA § 212(c).  Because the INS did not begin proceedings 
against St. Cyr until 1997, he could no longer file a motion for § 212(c) even 
though he committed the crime when the waiver was still being granted.  He was 
now subject to the new retroactive laws passed in 1996, the Antiterrorism and 
Effective Death Penalty Act (AEDPA) and the Illegal Immigration Reform and 
Immigrant Responsibility Act (IIRIRA).  Represented by the ACLU, St. Cyr sued 
the federal government on the grounds that he was lawfully eligible for the 
waiver.  The case reached the United States Supreme Court in 2001.  The Court 
ruled that Congress never intended for INS to apply its new rule retroactively in 
cases involving plea bargains made prior to the enactment of IIRIRA.  That meant 
that St. Cyr, and other immigrants whose convictions were obtained through plea 
agreements, remain eligible for § 212(c) waiver if they would have been eligible 
for § 212(c) relief at the time of their plea. 
 

• This case is important because it held that the effective date of the changes from 
INA § 212(c) to cancellation of removal for LPRs, Apr. 1, 1997, does not bar § 
212(c) relief for certain pre-IIRIRA convictions.  (Ira J. Kurzban, Kurzban’s 
Immigration Law Sourcebook, 976, (11th ed.) (2008)). 

 
 ROSENBERG v. FLEUTI, 374 U.S. 449 (1963): 

• ISSUE - Whether an LPR’s return to the United States constitutes an entry within 
the meaning of INA §101(a)(13). 
 

• “Prior to the 1996 amendments, some returning permanent residents were 
protected from the inadmissibility provision under this decision…the Court held 
that the grounds of inadmissibility were inapplicable to an LPR who was 
returning from an ‘innocent, casual and brief’ trip abroad.  The Fleuti or reentry 
doctrine, as it became known, protected LPRs from being subjected to the 
inadmissibility provisions that were different from the provisions for 

                                                        
1 Most of the case summaries included with each case in this section are from Lexis and Westlaw.  Where a case 
summary is from a different source, it is cited.  
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1 
 

 CASE LAW –ARRANGED BY STATUTORY ELEMENT1 
 
 
(1) has been an alien lawfully admitted for permanent residence for not less than 5 years;  
 

MATTER OF ESCOBAR, 24 I. & N. Dec. 231 (BIA 2007): 
• ISSUE - Whether a parent’s lawful permanent resident status can be imputed to a 

child for purposes of calculating the 5 years of lawful permanent residence 
required to establish eligibility for cancellation of removal under INA                   
§ 240A(a)(1). 
 

• The noncitizen, a native and citizen of El Salvador, was born on March 28, 1978.  
She came to the United States as an unemancipated minor.  Her mother became a 
lawful permanent resident in 1992, and the noncitizen was admitted for lawful 
permanent resident on February 15, 2003.  On August 12, 2006, the noncitizen 
was arrested for attempting to smuggle an undocumented noncitizen into the 
United States.  The Immigration Judge found that the noncitizen admitted to 
officers of the Department of Homeland Security that she had knowingly 
attempted to smuggle an 8-year-old Mexican citizen into the United States.  Based 
on these admissions, which were found to be knowing, voluntary, and intelligent, 
the Immigration Judge held that the respondent was removable. Regarding the 
respondent's application for relief from removal, the Immigration Judge found 
that because the respondent was admitted as a lawful permanent resident in 
February 2003, she had not accrued the requisite 5 years of lawful permanent 
residence to apply for cancellation of removal under section 240A(a) of the Act. 
In so holding, the Immigration Judge rejected the respondent's argument that she 
could apply her mother's years of lawful permanent residence to extend her period 
of residence and thereby qualify for relief. The noncitizen appealed the decision 
to the BIA. On appeal, the noncitizen reiterates her argument that her mother's 
period of lawful permanent residence can be imputed to her for purposes of 
satisfying the eligibility requirements under section 240A(a)(1) of the Act. The 
DHS argued that a noncitizen’s status as a lawful permanent resident cannot be 
transferred from one person to another, even from a parent to an unemancipated 
minor. The BIA agreed with the DHS argument and dismissed the appeal.  
 

• This case is important because the BIA held that “a parent’s LPR status may not 
be imputed to his or her child to give the child the necessary five years of LPR 
status to qualify for cancellation.”  (Ira J. Kurzban, Kurzban’s Immigration Law 
Sourcebook, 972 (11th ed.) (2008)). 

 
 
 
 

                                                        
1 Many of the case summaries included with each case in this section have been obtained from Lexis and Westlaw.  
Where a case summary has been obtained from a different source, it is noted with the case summary.  
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