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Keller v. Electronic Arts, et al. 

--- F.3d ----, 2013 WL 3928293 (C.A.9)  
(July 31, 2013) 

BYBEE, Circuit Judge: 
 

Video games are entitled to the full protections of the First Amendment, because “[l]ike 
the protected books, plays, and movies that preceded them, video games communicate ideas—
and even social messages—through many familiar literary devices (such as characters, dialogue, 
plot, and music) and through features distinctive to the medium (such as the player's interaction 
with the virtual world).”  Such rights are not absolute, and states may recognize the right of 
publicity to a degree consistent with the First Amendment.  In this case, we must balance the 
right of publicity of a former college football player against the asserted First Amendment right 
of a video game developer to use his likeness in its expressive works. 
 

The district court concluded that the game developer, Electronic Arts (“EA”), had no 
First Amendment defense against the right-of-publicity claims of the football player, Samuel 
Keller. We affirm. Under the “transformative use” test developed by the California Supreme 
Court, EA's use does not qualify for First Amendment protection as a matter of law because it 
literally recreates Keller in the very setting in which he has achieved renown. . . . 
 

I 
Samuel Keller was the starting quarterback for Arizona State University in 2005 before 

he transferred to the University of Nebraska, where he played during the 2007 season. EA is the 
producer of the NCAA Football series of video games, which allow users to control avatars 
representing college football players as those avatars participate in simulated games. In NCAA 
Football, EA seeks to replicate each school's entire team as accurately as possible. Every real 
football player on each team included in the game has a corresponding avatar in the game with 
the player's actual jersey number and virtually identical height, weight, build, skin tone, hair 
color, and home state. EA attempts to match any unique, highly identifiable playing behaviors by 
sending detailed questionnaires to team equipment managers. Additionally, EA creates realistic 
virtual versions of actual stadiums; populates them with the virtual athletes, coaches, 
cheerleaders, and fans realistically rendered by EA's graphic artists; and incorporates realistic 
sounds such as the crunch of the players' pads and the roar of the crowd. 
 

EA's game differs from reality in that EA omits the players' names on their jerseys and 
assigns each player a home town that is different from the actual player's home town. However, 
users of the video game may upload rosters of names obtained from third parties so that the 
names do appear on the jerseys. In such cases, EA allows images from the game containing 
athletes' real names to be posted on its website by users. Users can further alter reality by 
entering “Dynasty” mode, where the user assumes a head coach's responsibilities for a college 
program for up to thirty seasons, including recruiting players from a randomly generated pool of 
high school athletes, or “Campus Legend” mode, where the user controls a virtual player from 
high school through college, making choices relating to practices, academics, and social life. 
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In the 2005 edition of the game, the virtual starting quarterback for Arizona State wears 
number 9, as did Keller, and has the same height, weight, skin tone, hair color, hair style, 
handedness, home state, play style (pocket passer), visor preference, facial features, and school 
year as Keller. In the 2008 edition, the virtual quarterback for Nebraska has these same 
characteristics, though the jersey number does not match, presumably because Keller changed 
his number right before the season started. 
 

Objecting to this use of his likeness, Keller filed a putative class-action complaint in the 
Northern District of California asserting, as relevant on appeal, that EA violated his right of 
publicity under … California [statutory and] common law. EA moved to strike the complaint as a 
strategic lawsuit against public participation (“SLAPP”) under California's anti-SLAPP statute, 
and the district court denied the motion.  . . . 
 

II 
California's anti-SLAPP statute is designed to discourage suits that “masquerade as 

ordinary lawsuits but are brought to deter common citizens from exercising their political or 
legal rights or to punish them for doing so.” The statute provides: 

 
A cause of action against a person arising from any act of that person in 
furtherance of the person's right of petition or free speech under the United States 
Constitution or the California Constitution in connection with a public issue shall 
be subject to a special motion to strike, unless the court determines that the 
plaintiff has established that there is a probability that the plaintiff will prevail on 
the claim. 

 
We have determined that the anti-SLAPP statute is available in federal court.  

We evaluate an anti-SLAPP motion in two steps. First, the defendant must “make a prima 
facie showing that the plaintiff's suit arises from an act by the defendant made in connection with 
a public issue in furtherance of the defendant's right to free speech under the United States or 
California Constitution.” Keller does not contest that EA has made this threshold showing. 
Indeed, there is no question that “video games qualify for First Amendment protection,”  or that 
Keller’s suit arises from EA's production and distribution of NCAA Football in furtherance of 
EA's protected right to express itself through video games. 
 

Second, we must evaluate whether the plaintiff has “establish[ed] a reasonable 
probability that the plaintiff will prevail on his or her ... claim.” “The plaintiff must demonstrate 
that the complaint is legally sufficient and supported by a prima facie showing of facts to sustain 
a favorable judgment if the evidence submitted by plaintiff is credited.”  The statute “subjects to 
potential dismissal only those actions in which the plaintiff cannot state and substantiate a legally 
sufficient claim.  EA did not contest before the district court and does not contest here that Keller 
has stated a right-of-publicity claim under California common and statutory law. Instead, EA 
raises four affirmative defenses derived from the First Amendment: the “transformative use” test, 
the Rogers test, the “public interest” test, and the “public affairs” exemption. EA argues that, in 
light of these defenses, it is not reasonably probable that Keller will prevail on his right-of-
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publicity claim. This appeal therefore centers on the applicability of these defenses. We take 
each one in turn.FN5 

 
[The elements of a right-of-publicity claim under California common law are: “(1) the 
defendant's use of the plaintiff's identity; (2) the appropriation of plaintiff's name or likeness to 
defendant's advantage, commercially or otherwise; (3) lack of consent; and (4) resulting 
injury.”]    
 

A 
The California Supreme Court formulated the transformative use defense in Comedy III 

Productions, Inc. v. Gary Saderup, Inc., 21 P.3d 797 (Cal.2001). The defense is “a balancing test 
between the First Amendment and the right of publicity based on whether the work in question 
adds significant creative elements so as to be transformed into something more than a mere 
celebrity likeness or imitation.” The California Supreme Court explained that “when a work 
contains significant transformative elements, it is not only especially worthy of First Amendment 
protection, but it is also less likely to interfere with the economic interest protected by the right 
of publicity.”  The court rejected the wholesale importation of the copyright “fair use” defense 
into right-of-publicity claims, but recognized that some aspects of that defense are “particularly 
pertinent.”  
 

Comedy III gives us at least five factors to consider in determining whether a work is 
sufficiently transformative to obtain First Amendment protection.  First, if “the celebrity likeness 
is one of the ‘raw materials' from which an original work is synthesized,” it is more likely to be 
transformative than if “the depiction or imitation of the celebrity is the very sum and substance 
of the work in question.”  Second, the work is protected if it is “primarily the defendant's own 
expression”—as long as that expression is “something other than the likeness of the 
celebrity.” This factor requires an examination of whether a likely purchaser's primary 
motivation is to buy a reproduction of the celebrity, or to buy the expressive work of that artist.  
Third, to avoid making judgments concerning “the quality of the artistic contribution,” a court 
should conduct an inquiry “more quantitative than qualitative” and ask “whether the literal and 
imitative or the creative elements predominate in the work.”  Fourth, the California Supreme 
Court indicated that “a subsidiary inquiry” would be useful in close cases: whether “the 
marketability and economic value of the challenged work derive primarily from the fame of the 
celebrity depicted.”  Lastly, the court indicated that “when an artist's skill and talent is manifestly 
subordinated to the overall goal of creating a conventional portrait of a celebrity so as to 
commercially exploit his or her fame,” the work is not transformative. 
 

California courts have applied the transformative use test in relevant situations in four 
cases. First, in Comedy III itself, the California Supreme Court applied the test to T-shirts and 
lithographs bearing a likeness of The Three Stooges and concluded that it could “discern no 
significant transformative or creative contribution.”  The court reasoned that the artist's 
“undeniable skill is manifestly subordinated to the overall goal of creating literal, conventional 
depictions of The Three Stooges so as to exploit their fame.” “[W]ere we to decide that [the 
artist's] depictions were protected by the First Amendment,” the court continued, “we cannot 

http://web2.westlaw.com/result/documenttext.aspx?mt=Westlaw&db=ALLFEDS%2cALLSTATES%2cTP-ALL&eq=search&ss=CNT&scxt=WL&rp=%2fsearch%2fdefault.wl&cxt=DC&fmqv=c&cfid=1&service=Search&rltdb=CLID_DB2948331291818&rlti=1&cnt=DOC&query=KELLER+%26+da(last+30+days)&vr=2.0&method=TNC&fn=_top&origin=Search&rlt=CLID_QRYRLT264718311818&sv=Split&n=3&sskey=CLID_SSSA6027214311818&rs=WLW13.04#B00752031192869
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=4645&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2031192869&serialnum=2001369755&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=9359DDAF&rs=WLW13.04
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=4645&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2031192869&serialnum=2001369755&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=9359DDAF&rs=WLW13.04


4 

 

perceive how the right of publicity would remain a viable right other than in cases of falsified 
celebrity endorsements.” 
 

Second, in Winter v. DC Comics, the California Supreme Court applied the test to comic 
books containing characters Johnny and Edgar Autumn, “depicted as villainous half-worm, half-
human offspring” but evoking two famous brothers, rockers Johnny and Edgar Winter. The court 
held that “the comic books are transformative and entitled to First Amendment protection.”  It 
reasoned that the comic books “are not just conventional depictions of plaintiffs but contain 
significant expressive content other than plaintiffs' mere likenesses.” “To the extent the drawings 
of the Autumn brothers resemble plaintiffs at all, they are distorted for purposes of lampoon, 
parody, or caricature.”  Importantly, the court relied on the fact that the brothers “are but cartoon 
characters ... in a larger story, which is itself quite expressive.”  
 

Third, in Kirby v. Sega of America, Inc., the California Court of Appeal applied the 
transformative use test to a video game in which the user controls the dancing of “Ulala,” a 
reporter from outer space allegedly based on singer Kierin Kirby, whose “ ‘signature’ lyrical 
expression ... is ‘ooh la la.’” The court held that “Ulala is more than a mere likeness or literal 
depiction of Kirby,” pointing to Ulala's “extremely tall, slender computer-generated physique,” 
her “hairstyle and primary costume,” her dance moves, and her role as “a space-age reporter in 
the 25th century,” all of which were “unlike any public depiction of Kirby.”  “As 
in Winter, Ulala is a ‘fanciful, creative character’ who exists in the context of a unique and 
expressive video game.”   
 

Finally, in No Doubt v. Activision Publishing, Inc., the California Court of Appeal 
addressed Activision's Band Hero video game. In Band Hero, users simulate performing in a 
rock band in time with popular songs.  Users choose from a number of avatars, some of which 
represent actual rock stars, including the members of the rock band No Doubt.  Activision 
licensed No Doubt's likeness, but allegedly exceeded the scope of the license by permitting users 
to manipulate the No Doubt avatars to play any song in the game, solo or with members of other 
bands, and even to alter the avatars' voices.  The court held that No Doubt's right of publicity 
prevailed despite Activision's First Amendment defense because the game was not 
“transformative” under the Comedy III test. It reasoned that the video game characters were 
“literal recreations of the band members,” doing “the same activity by which the band achieved 
and maintains its fame.”  According to the court, the fact “that the avatars appear in the context 
of a videogame that contains many other creative elements[ ] does not transform the avatars into 
anything other than exact depictions of No Doubt's members doing exactly what they do as 
celebrities.”  The court concluded that “the expressive elements of the game remain manifestly 
subordinated to the overall goal of creating a conventional portrait of No Doubt so as to 
commercially exploit its fame.” . . . 
 

With these cases in mind as guidance, we conclude that EA's use of Keller’s likeness 
does not contain significant transformative elements such that EA is entitled to the defense as a 
matter of law. The facts of No Doubt are very similar to those here. EA is alleged to have 
replicated Keller’s physical characteristics in NCAA Football, just as the members of No Doubt 
are realistically portrayed in Band Hero. Here, as in Band Hero, users manipulate the characters 
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in the performance of the same activity for which they are known in real life—playing football in 
this case, and performing in a rock band in Band Hero. The context in which the activity occurs 
is also similarly realistic—real venues in Band Hero and realistic depictions of actual football 
stadiums in NCAA Football. As the district court found, Keller is represented as “what he was: 
the starting quarterback for Arizona State” and Nebraska, and “the game's setting is identical to 
where the public found [Keller] during his collegiate career: on the football field.”  
 

EA argues that the district court erred in focusing primarily on Keller’s likeness and 
ignoring the transformative elements of the game as a whole. Judge Thomas, our dissenting 
colleague, suggests the same.  We are unable to say that there was any error, particularly in light 
of No Doubt, which reasoned much the same as the district court in this case: “that the avatars 
appear in the context of a video game that contains many other creative elements[ ] does not 
transform the avatars into anything other than exact depictions of No Doubt's members doing 
exactly what they do as celebrities.”  EA suggests that the fact that NCAA Football users can 
alter the characteristics of the avatars in the game is significant. Again, our dissenting colleague 
agrees. In No Doubt, the California Court of Appeal noted that Band Hero “d[id] not permit 
players to alter the No Doubt avatars in any respect.” The court went on to say that the No Doubt 
avatars “remain at all times immutable images of the real celebrity musicians, in stark contrast to 
the ‘fanciful, creative characters' in Winter and Kirby.” 
 

[Our dissenting colleague] that “[t]he Court of Appeal cited character immutability as a 
chief factor distinguishing [No Doubt] from Winter and Kirby.” Though No Doubt certainly 
mentioned the immutability of the avatars, we do not read the California Court of Appeal's 
decision as turning on the inability of users to alter the avatars. The key contrast 
with Winter and Kirby was that in those games the public figures were transformed into 
“fanciful, creative characters” or “portrayed as ... entirely new character[s].” On this front, our 
case is clearly aligned with No Doubt, not with Winter and Kirby. We believe No Doubt offers a 
persuasive precedent that cannot be materially distinguished from Keller’s case. 
 

[In dissent, Judge Thomas suggests that this case is distinguishable from other right-to-
publicity cases because “an individual college athlete's right of publicity is extraordinarily 
circumscribed and, in practical reality, nonexistent” because “NCAA rules prohibit athletes from 
benefitting economically from any success on the field.”  Judge Thomas commendably addresses 
the fairness of this structure, but setting fairness aside, the fact is that college athletes are not 
indefinitely bound by NCAA rules. Once an athlete graduates from college, for instance, the 
athlete can capitalize on his success on the field during college in any number of ways. EA's use 
of a college athlete's likeness interferes with the athlete's right to capitalize on his athletic success 
once he is beyond the dominion of NCAA rule.] 

The Third Circuit came to the same conclusion in Hart v. Electronic Arts, Inc., 717 F.3d 
141 (3d Cir.2013). In Hart, EA faced a materially identical challenge under New Jersey right-of-
publicity law, brought by former Rutgers quarterback Ryan Hart.  Though the Third Circuit was 
tasked with interpreting New Jersey law, the court looked to the transformative use test 
developed in California. (noting that the right-of-publicity laws are “strikingly similar ... and 
protect similar interests” in New Jersey and California, and that “consequently [there is] no issue 

http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2031192869&serialnum=2030572187&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=9359DDAF&rs=WLW13.04
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in applying balancing tests developed in California to New Jersey”);  Applying the test, the court 
held that “the NCAA Football ... games at issue ... do not sufficiently transform [Hart]'s identity 
to escape the right of publicity claim,” reversing the district court's grant of summary judgment 
to EA. 

Given that NCAA Football realistically portrays college football players in the context of 
college football games, the district court was correct in concluding that EA cannot prevail as a 
matter of law based on the transformative use defense at the anti-SLAPP stage.  Judge Thomas 
asserts that “[t]he logical consequence of the majority view is that all realistic depictions of 
actual persons, no matter how incidental, are protected by a state law right of publicity regardless 
of the creative context,” “jeopardiz[ing] the creative use of historic figures in motion pictures, 
books, and sound recordings.” We reject the notion that our holding has such broad 
consequences. As discussed above, one of the factors identified in Comedy III “requires an 
examination of whether a likely purchaser's primary motivation is to buy a reproduction of the 
celebrity, or to buy the expressive work of that artist.” Certainly this leaves room for 
distinguishing between this case-where we have emphasized EA's primary emphasis on 
reproducing reality-and cases involving other kinds of expressive works. . . . 
 

C 
California has developed two additional defenses aimed at protecting the reporting of 

factual information under state law. One of these defenses only applies to common law right-of-
publicity claims while the other only applies to statutory right-of-publicity claims. Liability will 
not lie for common law right-of-publicity claims for the “publication of matters in the public 
interest.”  Similarly, liability will not lie for statutory right-of-publicity claims for the “use of a 
name, voice, signature, photograph, or likeness in connection with any news, public affairs, or 
sports broadcast or account, or any political campaign.”  Although these defenses are based on 
First Amendment concerns,  they are not coextensive with the Federal Constitution, and their 
application is thus a matter of state law. 
 

EA argues that these defenses give it the right to “incorporate athletes' names, statistics, 
and other biographical information” into its expressive works, as the defenses were “designed to 
create ‘extra breathing space’ for the use of a person's name in connection with matters of public 
interest.” Keller responds that the right of publicity yields to free use of a public figure's likeness 
only to the extent reasonably required to report information to the public or publish factual data, 
and that the defenses apply only to broadcasts or accounts of public affairs, not to EA's NCAA 
Football games, which do not contain or constitute such reporting about Keller. 
 

California courts have generally analyzed the common law defense and the statutory 
defense separately, but it is clear that both defenses protect only the act of publishing or 
reporting. By its terms, [the statute] is limited to a “broadcast or account,” and we have 
confirmed that the common law defense is about a publication or reporting of newsworthy 
items.  However, most of the discussion by California courts pertains to whether the subject 
matter of the communication is of “public interest” or related to “news” or “public affairs,” 
leaving little guidance as to when the communication constitutes a publication or reporting. 
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We think that, unlike in [earlier cases], EA is not publishing or reporting factual data. 

EA's video game is a means by which users can play their own virtual football games, not a 
means for obtaining information about real-world football games. Although EA has incorporated 
certain actual player information into the game (height, weight, etc.), its case is considerably 
weakened by its decision not to include the athletes' names along with their likenesses and 
statistical data. EA can hardly be considered to be “reporting” on Keller’s career at Arizona State 
and Nebraska when it is not even using Keller’s name in connection with his avatar in the game. 
Put simply, EA's interactive game is not a publication of facts about college football; it is a 
game, not a reference source. These state law defenses, therefore, do not apply.  
 

We similarly reject Judge Thomas's argument that Keller’s right-of-publicity claim 
should give way to the First Amendment in light of the fact that “the essence of NCAA 
Football is founded on publicly available data.” Judge Thomas compares NCAA Football to the 
fantasy baseball products that the Eighth Circuit deemed protected by the First Amendment in 
the face of a right-of-publicity claim in C.B.C. Distribution and Marketing, 505 F.3d at 823–24. 
But there is a big difference between a video game like NCAA Football and fantasy baseball 
products like those at issue in C.B.C. Those products merely “incorporate[d] the names along 
with performance and biographical data of actual major league baseball players.” NCAA 
Football, on the other hand, uses virtual likenesses of actual college football players. It is 
seemingly true that each likeness is generated largely from publicly available data—though, as 
Judge Thomas acknowledges, EA solicits certain information directly from schools—but finding 
this fact dispositive would neuter the right of publicity in our digital world. Computer 
programmers with the appropriate expertise can create a realistic likeness of any celebrity using 
only publicly available data. If EA creates a virtual likeness of Tom Brady using only publicly 
available data—public images and videos of Brady—does EA have free reign to use that likeness 
in commercials without violating Brady's right of publicity? We think not, and thus must reject 
Judge Thomas's point about the public availability of much of the data used given that EA 
produced and used actual likenesses of the athletes involved. 
 

III 
Under California's transformative use defense, EA's use of the likenesses of college athletes 

like Samuel Keller in its video games is not, as a matter of law, protected by the First 
Amendment. We reject EA's suggestion to import the Rogers test into the right-of-publicity 
arena, and conclude that statelaw defenses for the reporting of information do not protect EA's 
use. 
 

AFFIRMED. 
 
THOMAS, Circuit Judge, dissenting 
 

Because the creative and transformative elements of Electronic Arts' NCAA 
Footballvideo game series predominate over the commercial use of the athletes' likenesses, the 
First Amendment protects EA from liability. Therefore, I respectfully dissent. . . . 

http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2031192869&serialnum=2013680678&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=9359DDAF&referenceposition=823&rs=WLW13.04
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=PROFILER-WLD&docname=0221879201&rp=%2ffind%2fdefault.wl&findtype=h&ordoc=2031192869&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=9359DDAF&rs=WLW13.04

	BYBEE, Circuit Judge:
	I
	II
	A
	C
	III
	THOMAS, Circuit Judge, dissenting

