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I. EPA’s TMDL regulations promulgated pursuant to authority delegated 
 by Congress are entitled to Chevron deference. 
 
 EPA’s interpretation of Clean Water Act (“CWA”) § 303(d)’s phrase “total 

maximum daily load,” as embodied in 40 C.F.R § 130.2(i) of its regulations, is 

entitled to deference pursuant to Chevron U.S.A., Inc. v. Natural Res. Def. Council, 

Inc., 467 U.S. 837 (1984).  An agency’s statutory interpretation is entitled to 

Chevron deference if “Congress delegated authority to the agency generally to 

make rules carrying the force of law, and . . . the agency interpretation claiming 

deference was promulgated in the exercise of that authority.”  United States v. 

Mead Corp., 533 U.S. 218, 226-27 (2001). 

 Congress delegated to EPA the authority to promulgate regulations 

implementing the CWA and, specifically, the provisions of CWA § 303(d) 

regarding the development of total maximum daily loads (“TMDLS”) to achieve 

water quality standards. 

The CWA delegates to the EPA the general rule-making authority 
necessary for the agency to carry out its functions under the Act.  
CWA § 501(a), 33 U.S.C. § 1361(a).  One of those functions is to 
approve or disapprove . . . any required TMDLs.  § 303(d)(2).  So the 
EPA has the delegated authority to enact regulations carrying the 
force of law regarding . . .TMDLs. 
 

Pronsolino v. Nastri, 291 F.3d 1123, 1131 (9th Cir. 2002) (citation omitted). 

 In 1985, EPA promulgated regulations that provide that a TMDL  include 

wasteload allocations (“WLAs”) for point sources and load allocations (“LAs”) for 

nonpoint sources.  50 Fed. Reg. 1774 (Jan. 11, 1985).  Those regulations are 
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codified at 40 C.F.R. §§ 130.2(f)-(h) and 130.7(a).  Courts that have considered the 

TMDL regulations have applied Chevron.  See Pronsolino, 291 F.3d at 1132-33; 

Anacostia Riverkeeper, Inc. v. Jackson, 798 F.Supp.2d 210, 245 (D.D.C. 2011); 

Natural Resources Defense Council, Inc. v. Muszynski, 268 F.3d 91 (2d Cir. 2001); 

Friends of the Earth v. EPA, 446 F.3d 140, 144 (D.C. Cir. 2006).1  

II. EPA reasonably interpreted the CWA’s phrase “total maximum daily 
 load” to include waste load allocations and load allocations.  
 
 Under Chevron, a court  

must first determine ‘if the statute is silent or ambiguous with respect 
to the specific issue of law in the case, using traditional tools of 
statutory construction to determine whether Congress had an intention 
on the precise question at issue.’  If congressional intent is clear, ‘the 
inquiry ends, as both the agency and the court must give effect to the 
plain language of the statute.’  Where, however, a ‘statute is silent or 
ambiguous with respect to the specific issue, the court proceeds to 
step two, where it inquires whether the agency's answer is based on a 
permissible construction of the statute.’ 
 

Lin–Zheng v. Att’y Gen., 557 F.3d 147, 155 (3d Cir. 2009) (en banc) (internal 

citations omitted; emphasis added). 

                               
1 In Friends of the Earth, the court did not defer to EPA’s interpretation of “total 
maximum daily load” to require only total maximum seasonal or annual—but not 
daily – loads, which the court found insufficient to meet the statutory requirement.  
In contrast, EPA’s interpretation at issue here does not eliminate or “read out” a 
key statutory term; instead, it merely adds a level of detail by providing that a 
“total maximum daily load” also include allocations to point and nonpoint sources 
of a pollutant.  As discussed below, other courts, including the Muszynski court 
which held the opposite of Friends of the Earth, have deferred to EPA’s 
interpretation of CWA § 303(d)(1)(C).  
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Under Chevron step one, the court must decide “whether the statute 

unambiguously forbids the Agency's interpretation.”  Barnhart v. Walton, 535 U.S. 

212, 218 (2002).  With respect to the specific issue raised by Plaintiffs, the CWA 

does not unambiguously forbid or allow the inclusion of WLAs and LAs as 

components of a TMDL.  Section 303(d)(1)(C) requires the states or, in the 

absence of state action, EPA2 to establish a “total maximum daily load” for 

pollutants identified by EPA.  33 U.S.C. § 1313(d)(1)(C).  The CWA does not 

define “total maximum daily load,” nor does it establish the necessary components 

or elements of a TMDL other than require that it “be established at a level 

necessary to implement the applicable water quality standards with seasonal 

variations and a margin of safety.”  Id.  In light of the role of TMDLs in a complex 

statutory framework, the wide range of circumstances to which TMDLs apply, and 

the broad delegation of authority to EPA, the CWA’s silence on the necessary 

elements of TMDLs is nothing more than a refusal to tie the agency's hands.  See 

Entergy Corp. v. Riverkeeper, Inc., 556 U.S. 208, 218 (2009) (statute’s instruction 

that EPA set standards that reflect “the best technology available for minimizing 

adverse environmental impact” did not prohibit EPA from using cost-benefit 

analysis).  Congress left the resolution of such issues to EPA.  See Arkansas v. 

                               
2 Scott v. City of Hammond, 741 F.2d 992 (7th Cir. 1984); Dioxin/Organochlorine 
Center v. Clarke, 57 F.3d 1517, 1528 (9th Cir.) (“§ 1313(d) allows EPA to 
establish TMDLs”). 
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Oklahoma, 503 U.S. 91, 104-07 (1992) (EPA reasonably assumed that it had 

authority not expressly granted by the CWA). 

 Chevron step two is satisfied because EPA’s regulation defining the phrase 

“total maximum daily load” is a permissible construction of the statute.  “The EPA 

in regulations has made more concrete the statutory requirements.”  Pronsolino, 

291 F.3d at 1128.  Among other things, those regulations “divide TMDLs into two 

types: ‘load allocations,’ for nonpoint source pollution, and ‘wasteload 

allocations,’ for point source pollution.”  Id.  (citing 40 C.F.R. § 130.2(g)-(i)).  In 

promulgating those regulations, EPA determined that WLAs and LAs were, for 

technical reasons, necessary to effectuate Congress’s explicit intent that TMDLs 

achieve water quality standards: 

Although section 303(d)(2) of the Act does not specifically mention 
either WLAs or LAs, it is impossible to evaluate whether a TMDL is 
technically sound and whether it will be able to achieve standards 
without evaluating component WLAs and LAs and how these loads 
were calculated.  Thus, it is necessary for EPA to review and approve 
or disapprove a TMDL in conjunction with component WLAs and 
LAs. 
 

50 Fed. Reg. at 1775.  EPA’s technical determination is entitled to deference, e.g., 

Southwestern Pennsylvania Growth Alliance v. Browner, 121 F.3d 106, 117 (3d 

Cir. 1997), and the rules establishing the necessary components of TMDLs fall 

squarely within the CWA’s express grant of “authorit[y] to prescribe such 

regulations as are necessary to carry out [EPA’s] functions under [the CWA],”  33 

U.S.C. § 1361(a).  The process established by the regulation, including the 
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determination of WLAs and LAs, “provides crucial information for federal, state 

and local actors in furtherance of the cooperative efforts to improve water quality 

envisioned in the CWA.”  Anacostia Riverkeeper, 798 F.Supp.2d at 216-17.  

Accordingly, the TMDL regulation satisfies the Chevron step two requirement 

because EPA’s “understanding of this very ‘complex statute’ is a sufficiently 

rational one to preclude a court from substituting its judgment for that of EPA.”  

Chemical Mfrs. Ass’n v. Natural Resources Defense Council, Inc., 470 U.S. 116, 

125 (1985) (applying Chevron to other sections of the CWA) (citation omitted). 

 The courts have upheld TMDLs that have included both WLAs and LAs.  

E.g., Anacostia Riverkeeper, 798 F.Supp.2d at 248-51; Dioxin/Organochlorine 

Center v. Rasmussen, No. C93-33D, 1993 WL 484888, *5-6 (W.D. Wash. Aug. 

10, 1993), aff’d sub nom., Dioxin/Organochlorine Center v. Clarke, 57 F.3d 1517 

(9th Cir. 1995) (“EPA rationally determined to impose specific [WLAs] for 

chlorine-bleaching pulp mills”).  Moreover, the courts have rejected Plaintiffs’ 

argument that the CWA prohibits an EPA-issued TMDL from containing LAs 

because the CWA uses different methods to control pollutants discharged by point 

sources and released from nonpoint sources.  This argument was specifically 

rejected in Pronslino, in which the plaintiffs challenged EPA’s authority to issue a 

TMDL that “set the total maximum amount of sediment loading . . . and allocated 

portions of this total load to various categories of nonpoint sources.”  Pronsolino v. 

Marcus, 91 F.Supp.2d 1337, 1340 (N.D. Cal. 2000).  Because nonpoint sources 
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were the only source of sediment loading, the TMDL was itself a load allocation 

applicable to all nonpoint sources collectively, which was further subdivided into 

load allocations for categories of nonpoint sources.  After an extensive discussion 

of the various provisions of the CWA that address nonpoint sources and the role of 

section 303(d) within the overall framework, the district court upheld the TMDL, 

finding that the TMDL “conferred a large degree of discretion on the states in how 

and to what extent to implement the TMDLs for nonpoint sources.”  Id. at 1340-56.  

The Court of Appeals affirmed, ruling that there was no basis for inferring from the 

structure of the CWA an implicit limitation with respect to nonpoint sources in 

CWA § 303(d)(1)(C).  Pronsolino, 291 F.3d at 1138.  “Thus, § 303(d) is 

structurally part of a set of provisions governing an interrelated goal-setting, 

information-gathering, and planning process that, unlike many other aspects of the 

CWA, applies without regard to the source of pollution.”  Id. at 1137-38.  Load 

allocations for nonpoint sources pursuant to the TMDL regulations are an 

acceptable part of this process.  “In light of the current regulations and the 

agency’s understanding of those regulations, as well as the delegated authority of 

the EPA to interpret the CWA, the EPA’s interpretation is entitled to Chevron 

deference.”  Id. at 1133.3   

                               
3 The considerations enumerated in Pronsolino also satisfy the multi-factor test 
articulated in Barnhart, supra,and recently discussed in Hagans v. Commissioner 
of Social Sec., No. 11-226, __ F.3d __, 2012 WL 4040256 at *8 (3d Cir. Sept. 14, 
2012) (“(1) the interstitial nature of the legal question; (2) the related expertise of 
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 Plaintiffs incorrectly contend that such allocations are prohibited by CWA 

sections 101(b) and 510(2), 33 U.S.C. §§ 1251(b) and 1370(2).4  Neither section 

explicitly addresses the issue of TMDLs or WLAs and LAs, and Plaintiffs cite no 

case law that supports their interpretation of those sections.  Instead, those sections 

contain general policy statements that must be read in light of the specific statutory 

provisions establishing the regulatory framework of the CWA, which, as discussed 

above, allow the use of WLAs and LAs in TMDLs.  Moreover, EPA has 

determined that WLAs and LAs are necessary to evaluate whether TMDLs will 

achieve water quality standards as required by CWA § 303(d)(1)(C).  The CWA 

should not be interpreted in a manner that frustrates the ability of section 303(d) to 

help achieve water quality standards.  See Scott, 741 F.2d at 997 (“We think it 

unlikely that an important aspect of the federal scheme could be frustrated by the 

refusal of states to act [to issue effective TMDLs].”) 

                                                                                                 
the agency; (3) the importance of the question to administration of the statute; (4) 
the complexity of that administration; and (5) the careful consideration the agency 
has given the question over a long period of time”). 
 
4 Section 101(b) states broadly: “It is the policy of the Congress to recognize, 
preserve, and protect the primary responsibilities and rights of States to prevent, 
reduce, and eliminate pollution, to plan the development and use (including 
restoration, preservation, and enhancement) of land and water resources, and to 
consult with the Administrator in the exercise of his authority under this chapter.”  
Section 510 provides: “Except as expressly provided in this chapter, nothing in this 
chapter shall . . . be construed as impairing or in any manner affecting any right or 
jurisdiction of the States with respect to the waters (including boundary waters) of 
such States.”   
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 The policy provisions relied on by Plaintiffs must also be read in light of 

other policy statements in the CWA, including:  Congress’ goal “to restore and 

maintain the chemical, physical, and biological integrity of the Nation’s waters,” 

CWA § 101(a); and “the national policy that programs for the control of nonpoint 

sources of pollution be developed and implemented in an expeditious manner so as 

to enable the goals of this chapter to be met through the control of both point and 

nonpoint sources of pollution,” CWA § 101(a)(7). 

 Plaintiffs claim that WLAs and LAs intrude on state authority over land use, 

and cite Solid Waste Agency of N. Cook Cty. v. U.S. Army Corps of Eng’rs 

(“SWANCC”), 531 U.S. 159, 172-74 (2001).  The plaintiffs in Pronsolino made 

the same argument and also relied on SWANCC.  The Ninth Circuit rejected the 

argument, holding that the TMDL remained an informational tool and that “States 

must implement TMDLs only to the extent that they seek to avoid losing federal 

grant money; there is no pertinent statutory provision otherwise requiring 

implementation of § 303 plans or providing for their enforcement.”  Pronsolino, 

291 F.3d at 1140 (citations omitted).  The court concluded that “the Pronsolinos’ 

federalism basis for reading § 303 against its own words and structure is 

unfounded.”  Id. 

III. Wasteload and load allocations in a TMDL are not binding. 
 
 Plaintiffs allege that 40 C.F.R. § 130.2 is contrary to the CWA if the 

regulation is interpreted to authorize binding allocations.  Pl. Supp. Br. (DN 139) at 
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9.  Nothing in the language of the regulation suggests that allocations in the TMDL 

are binding.  Moreover, consistent with the Pronsolino court’s holding that 

TMDLs are not binding, EPA’s interpretation of its TMDL regulations is that 

WLAs and LAs contained in a TMDL are not binding.  See EPA Opp. (DN 100) at 

34-35; EPA Reply (DN 110) at 10-15.  EPA’s interpretation of its regulations is 

entitled to deference under Auer v. Robbins, 519 U.S. 452, 461 (1997).  The 

interpretation of the CWA contained in those regulations is entitled to Chevron 

deference for the reasons discussed above.   

 Even if Chevron deference were not applicable, EPA’s interpretation of 

CWA § 303(d)(1) is entitled to deference under Skidmore v. Swift & Co., 323 U.S. 

134 (1944).  Pronsolino, 291 F.3d at 1133.  For more than two decades, EPA has, 

in regulation, in guidance, e.g., Guidance for Water Quality-based Decisions: The 

TMDL Process, EPA 440/4-91-001, April 1991 (Ex. N to DN 100) at 21, Fig. 2, 

and in practice, e.g., EPA Reply at 7 n.3 (“More than 25,000 TMDLs established 

or approved by EPA in the past 15 years contain both WLAs and LAs.”), 

consistently reaffirmed its determination that WLAs and LAs are important 

components of TMDLs. 

IV. EPA’s TMDL regulation authorizes allocations for all sources that 
 contribute to exceedances of water quality standards.  
 
 Plaintiffs’ contention that the Chesapeake Bay TMDL improperly 

establishes WLAs and LAs for states upstream of the Chesapeake Bay is 
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predicated on the assumption that those allocations are binding.  As discussed 

above, this assumption is incorrect.  The allocations are components of a plan that 

is not self-executing and is unenforceable.  Pronsolino, 291 F.3d at 1140.  Because 

Plaintiff’s premise is false, their conclusion is incorrect. 

 Nothing in the TMDL regulations limits allocations to a single state.  

“TMDL” is defined to be “[t]he sum of the individual WLAs for point sources and 

LAs for nonpoint sources.”  33 C.F.R. § 130.2(i). 

 Upstream allocations are consistent with the holding in Arkansas v. 

Oklahoma, 503 U.S. 91 (1992), that interstate application of downstream water 

quality standards to set effluent limitations on upstream point source discharges 

was “wholly consistent with the Act’s broad purpose ‘to restore and maintain the 

chemical, physical, and biological integrity of the Nation’s waters.’”  Id. at 105-06 

(citing 33 U.S.C. § 1251(a)).  If EPA can promulgate regulations that require  

binding effluent limitations in an upstream state discharge permit to help achieve 

water quality standards in a downstream state, EPA can promulgate and implement 

regulations that plan for the possibility of setting such limitations by articulating 

nonbinding WLAs and LAs in a TMDL.  See EPA Opp. at 41-47; EPA Reply 21-

23. 

Respectfully submitted, 

IGNACIA S. MORENO 
Assistant Attorney General 
U.S. Department of Justice 
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Environment and Natural Resources 
Division 
 
_/s/ Kent E. Hanson__________ 
KENT E. HANSON 
Environmental Defense Section 
United States Department of Justice 
601 D Street NW, Suite 8000 
Washington, DC 20004 
206-220-4198  
kent.hanson@usdoj.gov 
 
PETER J. SMITH 
United States Attorney 
 
 /s/ J. Justin Blewitt, Jr.________ 
J. JUSTIN BLEWITT, JR 
Assistant United States Attorney 
Middle District of Pennsylvania 
228 Walnut Street, Suite 220 
Harrisburg, PA 17108 
717-221-4482 
justin.blewitt@usdoj.gov 
 
Attorneys for Defendant 
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