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I. Introduction 

 

The Fair Labor Standards Act (FLSA) of 1938 set out work safety rules regarding 

child labor, with child labor in agricultural being the only exemption.1 Section 213 of the 

FLSA states, “the provisions of section 212 of this title relating to child labor shall not 

apply to any employee employed in agriculture…”2 This reflects a historical deference to 

farm work, and creates two sets of work safety rules for minors: those related to 

agriculture and those related to all other industries.3  

With the exception of Agriculture, the FLSA took children under 16 out of most 

workplaces, and has restricted the most hazardous work activities for 16- and 17-year-

olds.4  The Children's Act for Responsible Employment of 2011 (CARE Act of 2011) 

attempted to amend the FLSA by changing several of the Agricultural Child Labor 

Hazardous Occupations Orders (Ag H.O).5  While the changes were supposed to be 

reviewed in ninety days, and then go to a thirty-day comment period, they awaited review 

                                                        
1 29 USCA §§ 212-13 

 
2 § 213. Exemptions, 29 USCA § 213 (C)(1) 
 
3 Dave Jamieson, Child Labor Rules Stalled at White House as Farm Accidents Continue, 
http://www.huffingtonpost.com/2011/08/15/child-labor-rules-white-house_n_927551.html. 

4 U.S. Department of Labor Wage and Hour Division, The Fair Labor Standards Act of 1938, As Amended, 
WH Publication 1318 (May 2011), http://www.dol.gov/whd/regs/statutes/FairLaborStandAct.pdf; See also 
Mary E. Miller, R.N., M.N., Agricultural Child Labor Hazardous Occupations Orders Comparison of 
present rules with 2011 proposed revisions, http://www.marshfieldclinic.org/proxy/mcrf-centers-ncmf-
nccrahs-childlaborfactsheet_sept_2011.1.pdf.; See also 29 USCA § 213. 
 
5 See U.S. Department of Labor Wage and Hour Division, The Fair Labor Standards Act of 1938, As 
Amended; see also Miller, Agricultural Child Labor Hazardous Occupations Orders Comparison of 
present rules with 2011 proposed revisions. 
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from White House’s Office of Management and Budget for over 9 months.6  After 

receiving over 10,000 comments, the comment period was also extended by an additional 

30 days to accommodate the large public reaction.7   

The public reaction was so large, negative, and resistant to the changes, that the U.S. 

Department of Labor recently released a statement withdrawing the proposal.8 In the 

statement, the Obama administration made it clear that the proposed changes will be 

abandoned, and the Department of Labor will “work with rural stakeholders-such as the 

American Farm Bureau Federation, the National Farmers Union, the Future Farmers of 

America, and 4-H- to develop an education program to reduce accidents to young 

workers and promote safer agricultural working practices.”9 While it is clear that the 

Department of Labor and the Obama administration could have spared themselves a lot 

of time effort, and headaches by working with farmers originally, the subject of this paper 

addresses the recently abandoned changes, the motivations for those changes, and the 

public reaction. 

The proposed changes would have been the first update since 1970, and were based 

on a comprehensive evaluation conducted by the National Institute for Occupational 

Safety and Health (NIOSH), which reported on its evaluation in 2002 and made 

                                                        
6 See Jamieson, Child Labor Rules Stalled at White House as Farm Accidents Continue. 

7 Neal Conan, Proposed Child Labor Rules Could Alter Farm Life, 
http://www.npr.org/2011/12/28/144385356/proposed-child-labor-rules-could-alter-farm-life. 
 
8 Kristie VerMulm, U.S. Labor Dept. Statement on Withdrawal of Proposed Child Farm Rules, (April 27, 
2012, 9:09 p.m.), http://www.ktiv.com/story/17860997/us-labor-dept-statement-on (quoting statement by 
U.S. Department of Labor). 
 
9 Id. 
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recommendations concerning both non-agricultural and agricultural hazardous 

occupations orders.10  

The proposed changes were not directed primarily against family farms, but against 

children who are hired migrant laborers.11 While proponents said the changes would have 

promoted children’s safety, opponents of the changes felt the rules would have hurt 

family farms and fundamentally altered farming life.12 Thirty Senators asked Labor 

Secretary Hilda Solis to withdraw the proposed changes and expressed puzzlement at the 

Labor Department’s proactive move to change the rules, “particularly considering the 

advancements in farm equipment and adoption of technologies that have improved 

operator safety in the last 35 years."13 

 

II. Motivations for changes 

 

Under the current FLSA standards, youths aged 16 and older may work in any farm 

job at any time, fourteen- and fifteen-year-olds may work outside of school hours in 

nonhazardous agricultural jobs, and twelve- and thirteen-year-olds may work outside of 

school hours in non-hazardous jobs on farms where their parents are employed or with 
                                                        
10 See U.S. Department of Labor Wage and Hour Division, The Fair Labor Standards Act of 1938, As 
Amended; see also Miller, Agricultural Child Labor Hazardous Occupations Orders Comparison of 
present rules with 2011 proposed revisions. 
 
11 See Conan, Proposed Child Labor Rules Could Alter Farm Life. 
 
12 See id. 
 
13 Rachel Leven, Senators Ask Labor Secretary to Withdraw ‘Misguided’ Child Farming Regulations, 
http://thehill.com/business-a-lobbying/200895-senators-ask-labor-secretary-to-withdraw-misguided-
farming-regulations. 
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written parental consent.14 Additionally, children under age twelve may work on small 

farms (those not subject to the FLSA minimum wage) if they are employed outside of 

school hours, in non-hazardous jobs, and have parental consent.15 

Proponents of the child labor changes argue that originally farms were small family 

operations and child labor was necessary; however, now farms are larger and more 

specialized.  In response to the changes in the agricultural system, there have been calls 

to bring regulations of child labor in agriculture more closely in line with non-agricultural 

areas. Labor Secretary Hilda Solis says, “[c]hildren employed in agriculture are some of 

the most vulnerable workers in America. We cannot, and will not, stand by while so 

many of them continue to work in unsafe and unhealthy work places.”16 

Proponents of the changes feel certain activities would be best left to trained adults. 

The proposed changes were based on study conducted by the National Institute for 

Occupational Safety and Health, which showed that children in agriculture are too often 

exploited.17  The study shows that children are often cheated from receiving rightful 

wages and earn less than minimum wage.18 The Department of Labor expects Latino 

children and their families to be primary beneficiaries of the proposed changes.19   When 

                                                        
14 U.S. Department of Labor, Employment Standards Administration, Wage and Hour Division, Child 
Labor Requirements in Agricultural Occupations Under the Fair Labor Standards Act (Child Labor 
Bulletin 102), http://www.dol.gov/whd/regs/compliance/childlabor102.pdf. 
 
15 See id. 
 
16 David Bennett, Agriculture Facing Major Changes in Child Labor Laws: ‘Sweeping’ changes proposed, 
family farm exemptions untouched, (Sept. 19, 2011, 3:37 p.m.), 
http://deltafarmpress.com/government/agriculture-facing-major-changes-child-labor-laws. 

17 See id. 
 
18 Id. 
 
19 Id. 



 5 

asked how the new regulations might impact Latino children working U.S. farms, 

Department of Labor Assistant Administrator, Michael Hancock said the Department of 

Labor’s intention “is to protect all children working in an agricultural setting.  Of course, 

Latino children and their families are heavily present in that industry. We expect they’ll 

be one of the primary beneficiaries of this. But the intent is to protect children and we 

think that’ll be accomplished by this.”20 

Labor Secretary, Hilda Solis also addressed past issues with the exploitation of 

children of migrant workers; “(In 2009) we found egregious child labor among blueberry 

farms in several states across the country. We put a stop to it. We made sure employers 

understood the law and made sure workers understood it, too.”21 Solis also states, 

“Though the number of young, hired farm workers is relatively small, they’re employed 

in one of the most dangerous occupations. Their job duties can range from working with 

animals to pesticide handling, timber operations, grain bins and complex, power-driven 

equipment.”22 

The Department of Labor also is becoming increasingly concerned with children 

working with farm equipment and machinery.23  In the past children were injured while 

working with dangerous equipment, such as grain augurs, irrigators, and grain 

                                                                                                                                                                     
 
20 See id.  
 
21 Id. 

22 Id. 
 
23 Id. 
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elevators.24  In August 2011, two 17 year olds were critically injured in Oklahoma when 

they were pulled into a grain augur.25 While detasseling corn for Monsanto on a farm in 

Illinois, two 14-year-old girls were electrocuted and killed when they came into contact 

with an irrigator.26 Another two were seriously injured in the incident.27 The father of one 

of the girls has filed suit against the company.28 Agriculture Secretary Tom Vilsack 

states, “statistics show that while only 4 percent of working youth are in the agriculture 

sector, 40 percent of fatalities of working kids are associated with machines, equipment, 

or facilities related to agriculture.  That’s way too high.  We don’t want to blur the line 

between teaching kids about a good day’s hard work, and putting them in situations more 

safely handled by adults.29 

The Department of Labor was also feeling pressure from health and safety 

advocates, who claim that agriculture-related rules need updating.30  Justin Feldman, 

worker health and safety advocate for Public Citizen said he thought the agriculture-

related rules are behind the times.31In its interview-based report, Fingers to the Bone: 

                                                        
24 Id. 
 
25 Dave Jamieson, Child Labor Rules Stalled at White House as Farm Accidents Continue, 
http://www.huffingtonpost.com/2011/08/15/child-labor-rules-white-house_n_927551.html. 

26 See id.  
 
27 Id.  
 
28 Id.  

29 Tom Vilsack, Clarifying the Department of Labor’s Child Labor Proposal, (Dec. 12, 2011, 10:46 a.m.), 
http://blogs.usda.gov/2011/12/12/clarifying-the-department-of-labor’s-child-labor-proposal/. 

30 See Jamieson. 
 
31 Abusive Child Labor Found in U.S. Agriculture: U.S. Law Discriminates Against Child Farmworkers, 
(June 20, 2000), http://www.hrw.org/news/2000/06/19/abusive-child-labor-found-us-agriculture. 

http://www.kmov.com/news/local/2-die-in-electrocution-accident-in-Ill-cornfield-126151238.html
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United States Failure To Protect Child Farmworkers, the Human Rights Watch found 

that child farm workers often work twelve- and fourteen-hour days, and risk pesticide 

poisoning, heat illness, injuries and life-long disabilities.32 The vast majority of child 

farmworkers are Latino.33 The Human Rights Watch objects to the fact that laws 

governing minors working in agriculture are much less stringent than those for other 

sectors of the economy, “allowing children to work at younger ages, for longer hours, and 

under more hazardous conditions than children in other jobs.”34 

The Human Rights Watch reports that eighteen states have no minimum age for 

farmwork, while in some other states the minimum age is as low as nine or ten.35 They 

argue, “juvenile farmworkers are routinely exposed to dangerous pesticides, suffering 

rashes, headaches, dizziness, nausea and vomiting. Long-term consequences of pesticide 

poisoning include cancer, brain damage, and learning and memory problems.”36 In their 

report, the Human Rights Watch continues to describe the poor conditions under which 

many children work: “(m)any young farmworkers are forced to work without access to 

toilet facilities, handwashing facilities, and adequate drinking water, the three most basic 

sanitation requirements.”37 They contend that these unsanitary conditions are dangerous 

to children workers, as the lack of handwashing facilities contributes to pesticide 

                                                        
32 See id. 
 
33 See id. 
 
34 Id. 
  
35 Id. 
 
36 Id. 
 
37 Id. 
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poisoning and bacterial infections, and the lack drinking water can lead to dehydration 

and heat stroke.38 

Fingers to the Bone also addresses the dangers associated with children working 

with farm equipment.39  The Human Rights Watch states that children working in 

agriculture suffer a high rate of injuries from knives and heavy equipment.40 They claim 

that, “[c]hild farmworkers account for eight percent of all working minors, but suffer 40 

percent of work-related fatalities among children.”41   

In addition to the physical dangers, the report also addresses the exploitation of 

juvenile farm laborers.42  According to their interviews, the Human Rights Watch asserts 

that young farmworkers are often cheated out of their rightful wages, and many earn far 

less than minimum wage.43 

 In other occupations, the FLSA prohibits the employment of children under 

fourteen, and limits children under sixteen to three hours of work a day when school is in 

session.44 In addition, while the minimum age for hazardous work is eighteen for all other 

occupations, the current FLSA allows sixteen and seventeen-year olds to work under 

                                                        
38 Id.  
 
39 Id. 
 
40 Id. 
 
41 Id.  
 
42 Id. 
 
43 Id.  
 
44 29 USCA §§ 212-13 
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hazardous conditions in agriculture.45 Human Rights Watch consultant, and author of the 

report states, “A twelve-year-old kid can work unlimited hours on a farm, but isn't 

allowed to work in a fast-food restaurant…[t]here's no good reason to have such a double 

standard."46 The Human Rights Watch also implies that agricultural work has a negative 

effect on children in addition to the health risks.47  The report also states that “only 55 

percent of farmworker children in the United States finish high school.”48 

In contrast to the reports of public health advocates, other studies indicate that injury 

statistics are overstated.   

“About 84 children die each year in accidents on farms, according to a new study, and 

26,570 are injured. Because those injuries are usually severe, they come with high 

price tag — $1.4 billion a year. But the vast majority of the cases – 86 percent of the 

deaths and 71 percent of the injuries — were not work-related.49 Many of them 

weren't unique to farms, either. They included falls, accidents with ATVs or other 

vehicles, assault, and suicide attempts, according to the study, which was published 

today in the journal Pediatrics.”50  

                                                        
45  29 USCA §§ 212-13 
 
46 See Abusive Child Labor Found in U.S. Agriculture. 
 
47 See id. 
 
48 See id. 
 
49 Nancy Shute, Children Face Dangers On Farms, But Not From Farmwork, (March 12, 2012, 11:44 
a.m.), http://www.npr.org/blogs/thesalt/2012/03/09/148320219/children-face-dangers-on-farms-but-not-
from-farmwork. 
 
50 See id. 
 

http://pediatrics.aappublications.org/content/early/2012/03/07/peds.2011-2512.abstract?sid=28fb0516-191f-4a0e-aa98-09570a2fd133
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According to William Field, a professor at Purdue University who studies agricultural 

health and safety, farms have been getting safer for children.51  He stated that children 

who grow up working on farms quickly ascertain the hazards of farm life.52 He claims 

that typical farm injuries occur where a child visiting a farm, takes a ride on a tractor, 

falls off and is run over.53 

 

III. Proposed Changes 

 

The proposed changes would bar non-family farm workers under 16 from operating 

certain equipment, working in manure pits, handling pesticides, working with livestock, 

harvesting tobacco, working above 6 ft. above the ground, using electronic 

communication devices while operating power-driven equipment.  Additionally, in some 

circumstances, the proposed changes would preclude student-learner permit exemptions 

previously allowed.54 

Opponents of the Changes argued that despite the Department of Labor’s intent 

minimize the changes’ impact on family farms, the parental exemption actually 

diminished it--Nieces, nephews and other family members should not fall outside the 

                                                        
51 See id.  
 
52 Id.  
 
53 Id. 
 
54 See U.S. Department of Labor Wage and Hour Division, The Fair Labor Standards Act of 1938, As 
Amended; see also Miller, Agricultural Child Labor Hazardous Occupations Orders Comparison of 
present rules with 2011 proposed revisions. 
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protections Congress envisioned for family farms.55 Farming has traditionally been and 

remains a way of life for extended family to participate in operating the farm.56  

Traditions are well established for young relatives to work for their grandparents and 

aunts and uncles in agriculture and for the department to now re-interpret the law in a 

manner that is otherwise inconsistent with congressional intent.57 

Opponents of the changes argue that the proposed changes may limit, if not eliminate, 

opportunities to teach students to be safe when working in agriculture.58 Many of these 

learning opportunities, will be lost.59 Opponents of the changes argue that the current 

system operates so that students can be taught safety while receiving relevant work 

experience in agriculture.60 The proposed changes either do not include the student 

learner exemption, or limit the opportunities for students enrolled in agricultural 

education programs to be involved and “learn by doing.”61 

The Department of Labor insists that the changes do not impact children working on 

farms owned by parents.  This exception leads many to question the ability of children to 

work on farm corporations or LLC’s and on farmland, which their parents rent, as 

opposed to own. The Department of Labor also maintained that child labor laws apply 

only to situations of employment, therefore 4H programs and volunteers would have been 

                                                        
55 TFBF Speaks Out About Child Labor Law Proposal, http://www.tnfarmbureau.org/content/tfbf-speaks-
out-about-child-labor-law-proposal. 
 
56 See id. 
 
57 Id. 
 
58 Id. 
 
59 Id. 
 
60 Id. 
 
61  Id. 
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exempt.  Department of Labor spokesman, A.M Kerschner stated that the rules “apply 

only to ‘young hired farm workers’ defined as: fourteen- and fifteen-year-olds who are 

NOT the children of the farm owner or operator.62” Additionally, Kerscnher stated that 

the exemption is “intended to apply to 4-H participants tending their animals boarded on 

someone else’s farm, or performing duties relating to a fair project, as long as they are 

not performing these duties for hire.”63  

Additional exemptions apply to Twelve- and 13-year-olds that work on the same farm 

where their parents (or a person standing in place of a parent) are employed, or with the 

written consent of a parent or a person standing in place of a parent.64 Children under the 

age of 12 may be employed with the written consent of their parents, or a person standing 

in place of their parents, on a small farm where no employee is required by the Fair Labor 

Standards Act to be paid the minimum wage.65 Exceptions are provided for “volunteers 

or students performing educational work for their own well-being and who are generally 

not considered employees” (U.S. Department of Labor, 1993).66 The Department of 

Labor also stated that an exception would be made for student learners who have 

                                                        
62 Arthur M. Kerschner Jr., Department of Labor spokesperson, Division of Enforcement Policy and 
Procedures, Branch of Child Labor and Special Employment, Wage and Hour Division, U.S. Department of 
Labor, Proposed Rule Changes to Federal Child Labor Laws, (Oct. 2011), 
http://expeng.anr.msu.edu/sites/4h/resources/Proposed_Rule_Changes_to_Federal_Child_Labor_Laws.pdf. 
 
63 See id. 
 
64 U.S. Department of Labor, Employment Standards Administration, Wage and Hour Division, Child 
Labor Requirements in Agricultural Occupations Under the Fair Labor Standards Act (Child Labor 
Bulletin 102), http://www.dol.gov/whd/regs/compliance/childlabor102.pdf. 
 
65 Id (employees of a farm are covered under the FLSA on an enterprise basis if the annual gross volume of 
sales made or business done by the enterprise that owns the farm is not less than $500,000--exclusive of 
excise taxes at the retail level that are separately stated--and the enterprise employs workers engaged in 
commerce, or the production of goods for commerce, or who handle goods that have moved in commerce). 
 
66See Kerschner, Proposed Rule Changes to Federal Child Labor Laws. 
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completed 90 hours of agricultural education offered by a state or local educational 

authority.67 

 

A. Changes Regarding Power Vehicle Agricultural Child Labor Hazardous 

Occupations Orders (Ag. H.O.’s). 

 

 The Department of Labor proposed several changes, limiting the ability of minors 

to work on/with power vehicles.  The Current Ag H.O. 1 prevents minors, under 16 who 

are employed in agriculture from: “Operating a tractor of over 20 power take-off (PTO) 

Horsepower, or connecting or disconnecting an implement or any of its parts to or from 

such a tractor.68 However, the Department of Labor does allow a student-learner 

exemption.69  

 The proposed Ag. H.O. 1 removed the 20 PTO Horsepower threshold, so small 

garden-tractors would be covered under this Ag H.O.70 However, the proposed change 

would have continued to allow for a student-learner exemption, requiring that student-

learners operating tractors have a valid state driver’s license to operate tractors and other 

                                                        
67See id. 
 
68 See U.S. Department of Labor, Child Labor Requirements in Agricultural Occupations Under the Fair 
Labor Standards Act (Child Labor Bulletin 102). 
 
69 See id.  
 
70 U.S. Department of Labor Wage and Hour Division, The Fair Labor Standards Act of 1938, As 
Amended, WH Publication 1318 (May 2011), 
http://www.dol.gov/whd/regs/statutes/FairLaborStandAct.pdf; See also Mary E. Miller, R.N., M.N., 
Agricultural Child Labor Hazardous Occupations Orders Comparison of present rules with 2011 proposed 
revisions, http://www.marshfieldclinic.org/proxy/mcrf-centers-ncmf-nccrahs-
childlaborfactsheet_sept_2011.1.pdf; See also 29 U.S.C.A. § 213. 
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farm machinery on public roads.71 Additionally, tractors operated by 14- and 15-year-old 

student-learners must be equipped with approved roll-over protective structures (ROPS) 

and seat belts, and that the use of seat belts be mandated.72 Certificate training options 

would be eliminated.73 The new rule would also have prohibited the use of electronic 

devices, including communication devices, while operating tractors.74 Additionally, a 

prohibition of youth riding on tractors as passengers that was originally found in Ag H.O. 

7 would be moved to this Ag H.O. 1.75 

There have been several objections to this proposed order, including that it would 

effectively prohibit youth from operating tractors in most situations, even in instances 

when such operation is not particularly hazardous.76  In their comments submitted to the 

Wage and Hour Division of the Department of Labor, the Tennessee Farm Bureau 

Federation (“TFBF”) pointed out that many older tractors were not equipped with such 

devises and adding such devices is not practical or economically feasible.77 They claimed 

that mandating the use of ROPS and seat belts on all tractors, regardless of size, is 

inappropriate as ROPS and seat belts are not available as retrofits for older tractors.78 

Additionally, the TFBF maintains that there are situations where a ROPS would interfere 

                                                        
71 See id; see also 29 U.S.C.A §§ 201-62. 
 
72 See id. 
 
73 Id. 
 
74 Id. 
 
75 Id. 
 
76 TFBF Speaks Out About Child Labor Law Proposal, http://www.tnfarmbureau.org/content/tfbf-speaks-
out-about-child-labor-law-proposal. 
 
77 See id. 
 
78 Id. 
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with normal operation and can result in property damage, and possibly contribute to 

overturns, such as while performing low clearance operations include work in orchards, 

landscape maintenance (mowing), and operations in buildings.79 

 Ag H.O. 2 prevents minors under 16 from “operating or assisting to operate 

(including starting, stopping, adjusting, feeding, or any other activity involving physical 

contact associated with the operation) any of the following machines: corn picker, cotton 

picker, grain combine, hay mower, forage harvester, hay baler, potato digger, mobile pea 

viner, feed grinder, crop dryer, forage blower, auger conveyor, the unloading mechanism 

of a non-gravity-type self-unloading wagon or trailer, power post-hole digger, power post 

driver, or non-walking type rotary tiller.”80 Again, a student-learner exemption was 

allowed.81  

 The proposed changes would have combined Ag H.O. 2 with Ag H.O. 3 and 

expanded prohibitions from lists of specific machines to all power-driven equipment.82   

Additionally, the proposed rule would have prohibited minors from riding as passengers 

on all farm machines when being moved on public roads.83 However, the rule provided 

that youth would be permitted to ride as passengers inside cars, trucks, and buses if 

                                                        
79 Id.  
 
80 U.S. Department of Labor, Employment Standards Administration, Wage and Hour Division, Child 
Labor Requirements in Agricultural Occupations Under the Fair Labor Standards Act (Child Labor 
Bulletin 102), http://www.dol.gov/whd/regs/compliance/childlabor102.pdf. 
 
81 See id. 
 
82See U.S. Department of Labor Wage and Hour Division, The Fair Labor Standards Act of 1938, As 
Amended; see also Miller, Agricultural Child Labor Hazardous Occupations Orders Comparison of 
present rules with 2011 proposed revisions (Use of power-driven equipment has been prohibited in non-
agricultural industries). 
 
83 See id. 
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certain requirements are met, including mandatory use of seat belts.84 

 The new provision would have revised and strengthened the exemption for student- 

learners and limited the types of equipment that student- learners were permitted 

operate.85 It also required that student-learners operating equipment on a public road hold 

a valid driver’s license for such operations (see Ag H.O. 1 above).86 Student-learners 

riding as passengers must also have had an “approved seat” with a seat belt, and seat belt 

use is required.  The proposed rule would have also included “distracted driving” 

provisions prohibited use of electronic communication devices while operating 

equipment [as in proposed Ag H.O. 1].87 

The TFBF argued that this proposal was overbroad and would have resulted in 

prohibitions that far exceeded the Department of Labor’s regulatory authority.88 The 

TFBF claimed that the Department of Labor had no basis to regulate simple devices such 

as a battery powered hand-held screwdriver, drill or flashlight, which all would have 

fallen under this provision. Simple, non-hazardous activities such as cleaning a 

refrigerator or a weather station were prohibited under the “cleaning any powered 

equipment” provision.89 Additionally, the use of a water hose under pressure would have 

                                                        
84 Id. 
 
85 Id. 
 
86 Id. 
 
87 Id.; See also U.S. Department of Labor Wage and Hour Division, The Fair Labor Standards Act of 1938, 
As Amended, WH Publication 1318 (May 2011), 
http://www.dol.gov/whd/regs/statutes/FairLaborStandAct.pdf. 
 
88 TFBF Speaks Out About Child Labor Law Proposal, http://www.tnfarmbureau.org/content/tfbf-speaks-
out-about-child-labor-law-proposal. 
 
89 See id.  
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been prohibited, thus any cleaning would need to be from a provided bucket of water and, 

youth would have been unable to draw the water from a tap as the tap pressurized.90 

Additionally, the proposed Ag H.O. 2 prevented youths from placing crops on a 

wagon, from hauling hay or even picking up rocks.91 The prohibition of having physical 

contact with a vehicle could prohibit the hand loading or unloading of materials, tools or 

products onto pickups or trucks if the “operation” of the vehicle would have included the 

preparation for operating.92 

The TFBF was also concerned with the proposed prohibition as it related to 

irrigation equipment.93 This new rule prohibited movement or contact with irrigation 

equipment including trickle, solid set and even hose and wand watering of bedding 

plants.94 The TFBF argued that this overbroad provision would prohibit youths from 

running trickle lines with ATVs or even walking tree-to-tree/plant-to-plant to determine 

if it is working, if there are any breaks in the trickle line and install connectors.95 

 The new Ag. H.O. 3 would have prohibited employment in occupations involving 

the operation of non-power driven hoisting apparatus and conveyers.96 A student-learner 

                                                        
90 Id. 
 
91 Id. 
 
92 Id.  
 
93 Id. 
 
94 Id. 
 
95 Id.  
 
96 U.S. Department of Labor Wage and Hour Division, The Fair Labor Standards Act of 1938, As 
Amended, WH Publication 1318 (May 2011), 
http://www.dol.gov/whd/regs/statutes/FairLaborStandAct.pdf; See also Mary E. Miller, R.N., M.N., 
Agricultural Child Labor Hazardous Occupations Orders Comparison of present rules with 2011 proposed 
revisions, http://www.marshfieldclinic.org/proxy/mcrf-centers-ncmf-nccrahs-
childlaborfactsheet_sept_2011.1.pdf. 
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exemption was not permitted.97  

 Ag H.O. 7 prohibits employed minors under 16 from driving a bus, truck, or 

automobile when transporting passengers, or riding on a tractor as a passenger or 

helper.98  The proposed changes would have retained the provision prohibiting riding on 

a tractor as a passenger or helper, but moved it to Ag H.O. 1., and expanded the driving 

prohibition to include driving of all motor vehicles and off-road vehicles.99 The changes 

also expanded this Ag H.O. to prohibit work as an outside helper on motor vehicles.100 

 A new Non-Agricultural Hazardous Operation Order, numbered 19, prohibited 

employed workers under 16 from using of electronic devices, including communication 

devices, while operating power-driven equipment, including motor vehicles.101 This 

would have included, participating in a conversation electronically, using the Internet, 

sending or receiving text messages, e-mail, instant messages, “chats,” “status updates,” or 

“tweets,” playing electronic games, or entering data into a navigational device or GPS.102 

This did NOT include listening to music or other recorded information on a one- way, 

non-interactive device such as a radio or mp3 player.103  As long as the device is being 

                                                        
97 See id. 
  
 
98 U.S. Department of Labor, Employment Standards Administration, Wage and Hour Division, Child 
Labor Requirements in Agricultural Occupations Under the Fair Labor Standards Act (Child Labor 
Bulletin 102), http://www.dol.gov/whd/regs/compliance/childlabor102.pdf. 
 
99 See U.S. Department of Labor Wage and Hour Division, The Fair Labor Standards Act of 1938, As 
Amended; see also Miller, Agricultural Child Labor Hazardous Occupations Orders Comparison of 
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operated “hands free” without headphones or earbuds it would not have been 

prohibited.104 Additionally, glancing at a GPS, using a cell phone to call 911 in an 

emergency, and wearing appropriate hearing protection were all acceptable under the 

proposal.105 

 

B. Changes Regarding Animal Husbandry Agricultural Child Labor Hazardous 

Occupations Orders (Ag. HO’s). 

 

The proposals also had several stipulations that prohibited minors from being hired to 

work with animals.106  Ag H.O. 4 currently prohibits hired minors under 16 from working 

on a farm in a yard, pen, or stall occupied by a bull, boar, stud horse maintained for 

breeding purposes, sow with suckling pigs, or cow with newborn calf (with umbilical 

cord present).107 However, a student-learner exemption allowed.108 

The newly proposed Ag. H.O. 4 expanded the current Ag H.O. to prohibit “Certain 

Occupations Involving Working With or Around Animals.” It would have prohibited the 
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following:  

“1. Working on a farm in a yard, pen, or stall occupied by an intact (not castrated) 

male equine, porcine, bovine, or bison older than six months, a sow with suckling pigs, or 

cow with new born calf (with umbilical cord present)109; 

2; engaging or assisting in animal husbandry practices that inflict pain upon the 

animal and/or are likely to result in unpredictable animal behavior such as, but not 

limited to, branding, breeding, dehorning, vaccinating, castrating, and treating sick or 

injured animals110; 

3.handling animals with known dangerous behaviors,111 

4. poultry catching or cooping in preparation for slaughter or market112; and 

5.herding animals in confined spaces such as feedlots or corrals, or on horseback, or 

using motorized vehicles such as trucks or all terrain vehicles.113 
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     Opponents of the changes argued that the expanded prohibitions could potentially have 

increased liability for farmers and imposed excessive government controls on agricultural 

producers.114 The TFBF argues that this proposed order exceeded the Department of Labor’s 

statutory authority and should not have been pursued.115  They claimed, that by including 

“assisting,” youths were denied educational opportunities of merely assisting with the handling of 

the vaccination supplies.116 The TFBF also objected to the lack of consideration given to the safety 

devices provided in the working facility. 117They also argued that “Unpredictable animal behavior” 

is likely to occur any time one is working around animals, and this broad term would have 

practically prohibited youth from working around animals.118 

 

 

C. Changes Regarding Working with Timber/Construction Agricultural Child 

Labor Hazardous Occupations Orders (Ag. HO’s). 

 

 Under the current Ag H.O. 5, employed minors under the age of 16 are banned 

from felling, bucking, skidding, loading, or unloading timber with butt diameter of more 

than six inches.119 This provision allows a student-learner exemption.120  Under the 
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proposed order, the Department of Labor removed the 6-inch diameter threshold and 

specifically prohibited the removal of stumps by other than manual means.121  The TFBF 

pointed out that this change might have effectively prohibited youth from working on 

Christmas tree farms or in plant nurseries.122 The TFBF maintained that the provision 

should have been clarified to allow such occupations, which are not particularly 

hazardous.123 They also stated that the provision should make it clear that it did not 

prohibit youth from ordinary, non-hazardous activities connected with trees, such as 

pruning.124 

 

 The Department of Labor also proposed a new Ag. H.O 6, which disallowed minors 

under sixteen from working in construction, communications, wrecking, demolition, and 

excavation.125 The Department of Labor argued that this new Ag H.O. brought many of 

the protections and prohibitions already applicable to the employment of fourteen- and 

fifteen-year-olds in non-agriculture to the employment of hired farm workers of the same 
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age.126  The current Ag H.O. 6 was renumbered Ag H.O. 7.127  Under the current rule, 

minors are prohibited from working from a ladder or scaffold at a height of over 20 

feet.128 A student-learner exemption is allowed.129 Under the proposed change, the 

Department of labor reduced the threshold from 20 to 6 feet.  Farmers have objected to 

this change, arguing that youth can safely perform several tasks at heights higher than 6 

feet, including stacking bales of hay on trucks and trailers, hanging tobacco in curing 

barns, picking fruit, etc.130 Opponents of the change also argued that youths may be 

better suited for these tasks than their parents or grandparents.131 Additionally, they 

argued that common sense flexibility is warranted in determining safe working heights 

based upon the type work being performed and the presence of safety features such as 

guard rails, fall prevention /protection devices, etc.132 

 

D. Changes Regarding Dangerous Activities Agricultural Child Labor Hazardous 

Occupations Orders (Ag. HO’s). 

 

                                                        
126 Id. 
 
127 Id. 
 
128 U.S. Department of Labor, Employment Standards Administration, Wage and Hour Division, Child 
Labor Requirements in Agricultural Occupations Under the Fair Labor Standards Act (Child Labor 
Bulletin 102), http://www.dol.gov/whd/regs/compliance/childlabor102.pdf. 
 
129 See Id. 
 
130 TFBF Speaks Out About Child Labor Law Proposal, http://www.tnfarmbureau.org/content/tfbf-speaks-
out-about-child-labor-law-proposal. 
 
131 See id. 
 
132 Id. 
 



 24 

Under the new proposed Ag H.O.s 8 and 9, minors under 16 would have been prohibited 

from working inside all fruit, forage or grain storage facilities, and manure pits.133  Many 

objected to this blanket prohibition, arguing that it contained excessive restrictions.134 

Opponents argued that the Ag H.O. was over-inclusive as it could be interpreted to 

prohibit all work in the hay barn.135 Additionally, Opponents argued that if all fruit 

storages were prohibited, then a walk-in cooler at a farm stand would also be 

prohibited.136 The current standard applies only to storage facilities designed to maintain 

a hazardous atmosphere, therefore opponents do not see a necessity in changing the 

standard to include non-hazardous atmospheres.137 

 Under the proposed revision, Ag H.O. 9 was re-numbered Ag H.O. 10 and would 

have expanded the handling of Category I toxicity chemicals138 to ban all work that falls 

within the EPA classification of pesticide handler.139 The Tennessee Farm Bureau 
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Federation objected to this proposed rule, and argued that it would prohibit youth from 

washing their hands with typical antibacterial soaps as they contain disinfectants and/or 

sterilants or other substances used to kill, repel, or mitigate pests and meets the definition 

of the handler task of applying a pesticide.140 Additionally, they argued that the absolute 

prohibition of any work involving pesticides would effectively eliminate the greenhouse 

programs at the high schools and it would have a damaging effect on youth employment 

opportunities in Middle Tennessee's very large nursery industry.141 

 Finally, the Department of Labor proposed a new Ag H.O. 13, which would have 

prohibited the employment of young hired farm workers in occupations involving the 

production and curing of tobacco in order to prevent them suffering from green tobacco 

sickness (GTS).142 This ban included planting, cultivating, topping, harvesting, baling, 

barning, and curing of tobacco.143 

 

IV. Objections 

General objections to the proposed changes include that the laws did not capture 

the instruction given by family members on use of equipment/working with animals, 

advancements in farm equipment and technology has made conditions safer, and the 
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changes would hurt family farms.144 Pat Blank, senior producer for Iowa Public Radio 

argues, “It is called a family farm for a reason, and not everybody lives on a particular 

farm. There are also siblings, cousins, grandpa, grandma, and some of these rules and 

regulations would prohibit the cousins from coming to the farm maybe on the weekend or 

during the week and helping with some of the chores.”145 

Blank further argues that farmers themselves are interested in the health and 

safety of their employees, especially minors.  “I think the farmers are likely to assign 

things that are age-appropriate and skill-appropriate in most cases to their own children 

and all those who help, as well…farmers who live on the farms know best as to what's 

appropriate and what's not appropriate146 

Opponents of the changes believe that these provisions would have prevented 

younger generations from learning to farm, which would be problematic for the future of 

our country.  Bill Northey, secretary of the Iowa Department of Agriculture and Land 

Stewardship, stated that “[farming requires] some degree an apprenticeship and that 

unless you learn young, well, unless you spend years learning how to do this work, you're 

not going to learn how to do it--won't have a fire in your belly for staying on the farm and 

continuing to be on the farm unless you started out doing it as a child.147 

Tom Vilsack argued, “the Department of Labor is not proposing any changes to 

how a son or daughter can help on their family farm. There is nothing in the proposed 
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rule that affects the ability of parents and families to assign chores and tasks to their 

children. Further, the proposed rule respects the various ways that farms are structured in 

rural America, including partnerships and LLC’s. [The] Department of Labor is looking 

at possible approaches to simply protect the safety of children hired to work on a 

farm.”148 

However, opponents argued that the parental exception does not go far enough, 

and that regulations could discourage youngsters and increase reliance on migrant 

labor.149 Bill Northey stated that, “[I]n some cases, you're going to have kids out there 

that will have a school permit that can drive to school but can't drive the tractor on their 

farm three miles an hour across a farmyard. And certainly even some challenges in taking 

care of livestock in 4H and FFA projects if it's read in its most aggressive form150 

Additionally, these changes could have negatively impacted school work-study 

programs, as many student-learner exemptions would have been taken away.151 

Opponents argued that safety concerns would be better addressed by bringing these back 

to the classroom and re-introduce vocational agriculture programs, teaching driver safety 

skills.152 This alternative is also problematic, as budget cuts have cut those programs.153 
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Nancy Leppink, Deputy Administrator of the Wage and Hour Division at the Department 

of Labor argued that the child labor regulations only apply for when there's an 

employment relationship.154 So children who are participating in 4H, children who are 

participating in Future Farmers of America, will be unaffected by the proposed 

regulations and will continue to learn agricultural skills.155 

The proposed changes were problematic for farmers who renting land and wish to 

employ their children.156  Because the farmers do no “own” the land, children of renters 

do not fall under the parental exemption.157 Farmers have also been concerned with the 

exemption of children working on family farms that are LLC’s or corporations.158  Nancy 

Leppink maintained that if the children, whose parent was an owner in that LLC of the 

farm, still fell within the exemption.159 

Opponents also argued that these changes were pointless as there is a problem as 

to enforcement of the regulations. Nancy Leppink argued that these child labor laws were 

enforceable: “The Wage and Hour Division is responsible for enforcing the Fair Labor 

Standards Act, which includes the child labor laws. And we spend a significant 

percentage of our enforcement resources on engaging in enforcement activities in 

agriculture and, in fact, have had several initiatives in agriculture in the last couple of 

years, particularly in the blueberry industry, but also targeted investigations on the West 
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Coast, in the strawberry industry. And so consequently, these laws are very much a 

priority for the Department of Labor, and we put significant resources into their 

enforcement.”160  While it is feasible for the Wage and Hour Division to target and crack 

down on large industry farms such as the berry farms on the West Coast, it is unlikely 

that government workers will be travelling around to small family farms and ensuring 

that 14 year-olds aren’t working on 6ft. ladders, or talking on their cell phone while they 

drive the tractor.  

V. Reactions:  

The proposed changes were met by a huge resistance from the farming community. 

Nancy Leppink stated that the Department of Labor “received over 10,000 comments on 

this proposed regulation. We extended the comment period by 30 days to ensure that all 

persons who had concerns regarding the regulations, both in favor or against, have the 

opportunity to comment. So the next steps are to review all of the comments that we've 

received, to take them into consideration for purposes of making changes to the 

regulations based on those comments. And then once the comments - all the comments 

have been considered and appropriate changes have been made, then the rule will be 

published in its final form.”161 

It was reported that 70 members of U.S. House of Representatives and 30 

Senators called to Labor Secretary Hilda Solis to withdraw the changes in federal rules 

                                                        
160 See Conan, Proposed Child Labor Rules Could Alter Farm Life.  
 
161 See id. 
 



 30 

that would limit the work that young people can perform on farms.162  Senators Jerry 

Moran (R-Kansas) and Ben Nelson (D-Neb.) led the resistance.163 Representative Denny 

Rehberg (R-Mont.), another vocal opponent of the proposal, argued that the rules are 

proof that officials in the Obama administration do not understand rural life. 164 William 

Field, a Professor at Purdue University stated, "There's this tremendous push to be 

paternal over farmers, as if somehow they're too dumb to take care of themselves. This 

language comes from people who have never been in agriculture, who don't live on a 

farm and understand the complexities of living there."165 

While originally the Department of Labor said they would release a new proposal 

this summer, followed by another comment period that would contain broader 

exemptions for family farms,166 the Department of Labor has recently released a 

statement withdrawing the proposed rules.167  The Department of Labor announced, 

“This regulation will not be pursued for the duration of the Obama administration… 

Instead, the Departments of Labor and Agriculture will work with rural stakeholders - 

such as the American Farm Bureau Federation, the National Farmers Union, the Future 
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Farmers of America, and 4-H - to develop an educational program to reduce accidents to 

young workers and promote safer agricultural working practices."168 

One question that most proponents of the changes would be asking, is how 

educational programs will reach the targeted class of child laborers? The original intent 

of these changes was to protect the children of migrant workers.  While the changes were 

over-inclusive and may have had a detrimental effect on a non-targeted class, the 

Department of Labor’s new direction is extremely under-inclusive.  It is highly unlikely 

that young migrant workers are involved in Future Farmers of America, or 4-H.  

Therefore, these educational programs will likely be directed at children who have 

already received instruction from their parents/ uncles/ grandparents on how safely 

perform farm tasks.  While safety is important for all minors working in agriculture, the 

Department of Labor is faced with the difficult task of regulating the activity of migrant 

workers, while leaving family farms to carry on without government interference.  
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