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I. Introduction 

 In 1974, the Pennsylvania Legislature passed the Pennsylvania Farmland and 

Forest Land Assessment Act of 1974 (“Act”).1  The Legislature’s intent was to preserve 

land used for agricultural use, agricultural reserves, and forest reserves.2  Furthermore, 

the Legislature sought to create a uniform implementation of preferential tax assessment; 

however, a county is not required to have a preferential tax assessment program.  To 

achieve this intent, the Act assessed enrolled land at its current use, rather than its fair 

market value.3  To further achieve the desired goal, the Act discourages inconsistent uses 

by imposing roll-back taxes on landowners who use enrolled land in an unapproved 

manner.4 

 This article first discusses the basic framework of the Act, including, a general 

overview of the application process. It then examines uses which trigger roll-back taxes 

including: split-offs, separations, telecommunication towers, gas and oil development, 

and wind power generation systems.  It next discusses uses that do not trigger roll-back 

taxes including: the death of a landowner, recreational activities, transfers to non-profits, 

and donations to approved entities.  Finally, it discusses the process and implications of 

withdrawing land from preferential assessment.  

II. Application for Preferential Assessment 

                                                 
1 72 P.S. §5490.1. 
 
2 7 Pa. Code §137b.1(a).  
 
3 Id.  Most of the time the preferential assessment results in reduced taxes; however, if a tract’s current use 
is particularly valuable, it is possible that preferential assessment would not result in a reduced tax bill. 
 
4 72 P.S. §5490.5a. 
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 Landowners must file their application for preferential tax assessment with the 

county board of assessment appeals in the county where the land is located and may 

include more than one land use category on their application.5  The Act requires counties 

to use the uniform application developed by the Department of Agriculture.6  Typically, 

landowners must file applications for preferential assessment by June 1st and the 

preferential assessment starts in the tax year immediately following the application 

deadline.7  

In considering the landowner’s application, a county may not impose additional 

requirements for enrollment.8  After the landowner completes the application and 

satisfies the statutory requirements for enrollment, the county must approve the 

application.9  In addition to completing the required paperwork, a county may charge a 

landowner an application fee up to $50.10  

A landowner need not reside on the tract submitted for enrollment.11  If the Act 

required landowners to reside on the land seeking preferential assessment, the 

implementation of the program would be much reduced.  For example, had residence 

                                                 
5 72 P.S. §5490.4(a); 72 P.S. §5490.4(b.3). 
 
6 72 P.S. §5490.4(c). 
 
7 Id. 
 
8 72 P.S. §5490.3(c); see also, 7 Pa. Code §137b.18.  For example, a county cannot require a landowner to 
consolidate deeds as a condition to enrollment. 
 
9 72. P.S. §5490.4(a.1).  The requirement that the County approve the application once the requirements are 
met furthers the intent of the Act to provide a statewide uniform standard.  
 
10 72. P.S. §5490.4(e).  The maximum fee of $50 is capped by statute.  In addition to the application fee, a 
landowner may be required to pay fees to the recorder of deeds office.  However, the recorder of deeds 
office may not charge a fee if the application is denied. 
 
11 72 P.S. §5490.4(b.2).   
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been required, it would prevent a landowner with a primary residence in southeast 

Pennsylvania from enrolling a hunting camp in northcentral Pennsylvania. 

After a landowner acquires preferential assessment, he or she must give the 

county assessor thirty days notice if he or she intends on changing the land’s use, 

changing the ownership of the land, or dividing or conveying a portion of the land.12 

III. Eligibility Categories (Section 3 Requirements) 

The Act allows a landowner to enroll his or her land for preferential tax 

assessment under three categories: agricultural use, agricultural reserve, and forest 

reserve.13   This section addresses the individual requirements for each category required 

by Section 3 of the Act. 

A. Agricultural Use 

A landowner may enroll a tract under the agricultural use category when the tract 

is at least ten acres in size and is devoted to agricultural use for three years preceding 

enrollment.14  Alternatively, enrollment under agricultural use is proper when the land 

has an “anticipated yearly gross income of at least two thousand dollars.”15  Landowners 

must be aware of the distinction between anticipated income and actual income.  So long 

                                                 
12 72 P.S. §5490.4(c.1). 
 
13 72 P.S. §5490.3(a). 
 
14 72 P.S. §5490.3(a)(1). 
 
15 Id.  The land is excused from being devoted to agricultural use for the preceding three years if it satisfies 
the anticipated yearly gross income requirement.  Additionally, tracts smaller than ten acres are eligible for 
enrollment if they satisfy the anticipated yearly gross income requirement.   
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as, the landowner can demonstrate they anticipated earning $2,000, enrollment is 

proper.16 

In determining anticipated yearly gross income, a landowner may not include the 

value of agricultural products consumed on his or her own land.17  Furthermore, a 

landowner cannot value the goods based upon what they might be worth in the future; 

rather, they must value them at what they actually expect to receive.18  In anticipating 

their anticipated yearly gross income, landowners should reference how much they 

earned for similar goods in recent years. 

B. Agricultural Reserve 

A landowner may enroll a tract under the agricultural reserve category when his 

or her land is an agricultural reserve at least ten contiguous acres in size.  An agricultural 

reserve is defined as: “noncommercial open space lands used for outdoor recreation or 

the enjoyment of scenic or natural beauty and open to the public for such use, without 

charge or fee, on a nondiscriminatory basis.”19  Thus, the enrollment requirements for 

agricultural reserves are rather lax.  However, a practical concern for landowners 

enrolling under the agricultural reserve category is the requirement that landowners must 

open their enrolled property to the public without a fee.  Therefore, those landowners 

                                                 
16 The anticipated income method for enrollment provides landowners with a technique to bypass the 
minimum acreage requirement. 
 
17 Way v. Berks County Board of Assessment Appeals, 990 A.2d 1191, 1195 (2010). 
 
18 Id.  In Way, the court did not allow the farmer to anticipate the value of his corn at $1,800 when the 
current market price was $900.  The court stated, “anticipation entails an expectation, not a desire or 
possibility.” 
 
19 72 P.S. §5490.2. 
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who do not feel comfortable opening their property to public use should not enroll as an 

agricultural reserve.   

C. Forest Reserve 

Lastly, a landowner may enroll a tract as a forest reserve if the land is a forest 

reserve at least ten contiguous acres in size.20  A forest reserve is defined as: “land, ten 

acres or more, stocked by forest trees of any size capable of producing timber or other 

wood products.”21  The requirements for enrolling under the forest reserve are lax 

because there is no required minimum size or amount of trees.  Thus, according to the 

language of the Act, it appears enrollment is proper even if saplings exclusively 

populated the land because those saplings are capable of producing timber in the future. 

IV. Establishing Use Values 

 A cornerstone of the Act’s viability is the uniform process for establishing use 

values of land subject to preferential assessment.  To create this uniformity, the Act 

explicitly provided the process county assessors must follow when determining use 

values.   

 The Pennsylvania Department of Agriculture must provide county assessors with 

the use values for land enrolled under the agricultural use and agricultural reserve 

categories.22  However, individual county assessors may determine use values less than 

those provided by the Department of Agriculture.23  If a county assessor determines his 

                                                 
20 72 P.S. §5490.3(a)(3). 
 
21 72 P.S. §5490.2.   
 
22 72 P.S. §5490.4a.  The Department of Agriculture must provide “county-specific” use values. 
 
23 72 P.S. §5490.4b(c). 
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or her own use value for land enrolled under the agricultural use or agricultural reserve 

categories, he or she must determine the use value of the land by using the USDA-NRCS 

Agricultural Land Capability Classification system and any other information produce by 

the United States Department of Agriculture, The Pennsylvania State University and the 

Pennsylvania Agricultural Statistics Service.24   

In determining the use value for land enrolled as a forest reserve, the county 

assessor must consider the “available evidence of the capability of the land for its 

particular use.”25  The Department of Agriculture does not provide use values for forest 

reserve land.  Therefore, county assessors have much more flexibility in determining use 

values for forest reserves compared to land enrolled under the agricultural use or reserve 

categories. 

V. Other General Rules for Eligibility 

In addition to the above requirements for each individual category, some general 

rules apply to all categories.  When the statute requires a minimum acreage for 

enrollment, landowners may include “farmstead land” to satisfy the requirement.  

Farmstead land is defined as “any curtilage and land situated under a residence, farm 

building, or other building which supports a residence, including a residential garage or 

workshop.”26  For example, a landowner may have two acres of buildings and eight acres 

of forest reserve and enrollment would still be proper. 

                                                 
24 72 P.S. §5490.4b(a). 
 
25 72 P.S. §5490.4b(b). 
 
26 72 P.S. §5490.2. 
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However, some restrictions on individual tracts apply.  A landowner cannot enroll 

a portion of a tract for preferential tax assessment.27  Thus, if a landowner has two 

contiguous ten acre tracts, totaling twenty acres, he or she may not elect to enroll five 

acres from each tract.  Enrollment is an all or none principal.   

Although tracts cannot be split, a tract smaller than the required acreage, 

contiguous to an already enrolled tract, may be enrolled by tacking it onto the already 

enrolled tract.28  However, the small tract must meet all the other requirements of the 

statute.  For example, if a landowner enrolled a fifty-acre tract under the forest reserve 

category, that landowner may tack on a one acre contiguous tract and bypass the acreage 

requirement.   

VI. Termination of Preferential Tax Assessment Status 

 The Act limits the circumstances when the county board of assessment appeals 

may terminate the preferential assessment of enrolled land.29  First, the county assessor 

may terminate preferential assessment when requested by the landowner.30  Second, the 

county assessor may terminate preferential assessment if the landowner’s uses are 

inconsistent with the Act.31  However, the assessor must provide the landowner written 

                                                 
27 72 P.S. §5490.3(a.1)(1); see also, 7 Pa. Code §137b.20. 
 
28 72 P.S. §5490.3(a.1)(2). 
 
29 72 P.S. §5490.3(d).  
 
30 72 P.S. §5490.3(d)(1).  To comply with the statutory requirements, the landowner must submit written 
notice voicing his or her desire to have the preferential assessment terminated. 
 
31 72 P.S. §5490.3(d)(2). 
 



8 
 

notice and the reason for termination.32  If the county assessor does not provide notice 

within five days, as required by the Act, future notice will be considered defective.33 

 Upon notice of termination by the county assessor, a landowner may file for a 

hearing to appeal the decision.34  If the appeal is unsuccessful, and the reason for 

termination is an inconsistent use, the landowner may be liable for roll-back taxes. 

VII.  Roll-back Taxes and Civil Penalties 

 The Act imposes penalties to encourage landowners to use their land in a manner 

consistent with the Act. The landowner may be penalized by a roll-back tax or a civil 

penalty; but, the financial punishment from the roll-back taxes is usually more severe.  

 A. Roll-back Taxes  

In calculating the roll-back tax, the county assessor subtracts the amount actually 

paid from the amount due had taxes been paid on the tract’s assessed value.35  Roll-back 

taxes are due for the previous seven years or the entire time of enrollment if the land was 

enrolled for a period less than seven years.36  Additionally, the landowner must pay six 

percent annual interest on the roll-back taxes.37  For example, assume the land was 

withdrawn from preferential tax assessment after one year of enrollment and the taxes 

due on the assessed value were $2,000 per year and under the preferential assessment, the 
                                                 
32 Id. 
 
33 Moore v. Berks County Board of Assessment Appeals, 888 A.2d 40, 43 (2005). 
 
34 72 P.S. §5490.9. 
 
35 72 P.S. §5490.2; see also, 72 P.S. §5490.8(c).  The county assessor must calculate the roll-back taxes 
owed within five working days of receiving notice from the landowner.   
 
36 72 P.S. §5490.5a.  If land has been enrolled for more than seven years, the roll-back taxes are calculated 
on the seven most recent years. 
 
37 Id. 
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taxes were $1,000 per year.  The landowner would be liable for $1,000 ($2,000 minus 

$1,000) plus six percent interest.  Thus, roll-back taxes can become a heavy financial 

penalty in some situations.  In addition to calculating the roll-back taxes, the county 

assessor must notify the proper tax collector about the additional taxes due.38 

B. Civil Penalties 

In addition to roll-back taxes, the Act grants authority to the county board of 

assessment appeals to impose a maximum civil penalty of $100 per violation.39  A 

landowner may appeal the penalty within ten days.  However, if the landowner does not 

appeal within ten days, the appeal is waived and the penalty is final.40  Typically, the 

civil penalty is nominal compared to the amount owed for roll-back taxes. 

Roll-back taxes and civil penalties may be imposed in two circumstances.  First, 

they are proper when a landowner removes the tract from preferential assessment.41  

Second, roll-back taxes and civil penalties are proper when the tract is “removed from a 

land use category under Section 3” or used in a manner inconsistent with the Section 3 

requirements.42  

VIII. Inconsistent Uses which Trigger Penalties 

                                                 
38 72 P.S. §5490.8(c)(2.) 
 
39 72. P.S. §5490.5b. 
 
40 72 P.S. §5490.5b(b). 
 
41 72 P.S. §5490.5a; 72 P.S. §5490.8a.  If a landowner removes the property from preferential assessment, 
that same landowner may not re-enroll that same tract at a later date.  However, if the preferential 
assessment is terminated for any other reason, the landowner may re-enroll that same tract. 
 
42 Id. The land use categories in Section 3 are: agricultural use, agricultural reserve and forest reserve. 
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 This section focuses on split-offs, separations, telecommunication use, gas and oil 

development, and wind power generation systems and whether those actions trigger 

penalties. 

A. Split-offs 

As defined by the Act, a split-off is, “a division, by conveyance or other action of 

the owner, of lands devoted to agricultural use, agricultural reserve or forest reserve and 

preferentially assessed under the provisions of this act into two or more tracts of land, the 

use of which on one or more of such tracts does not meet the requirements of section 

3.”43  When a split-off occurs, roll-back taxes are due on the entire tract, including the 

split-off tract, unless an exception applies. The landowner who conducts the split-off is 

the party liable for the roll-back taxes. 44 

There are two main exceptions that prevent roll-back taxes from being imposed 

on the entire tract.  First, the entire tract is not subject to roll-back taxes when the 

following conditions are met (de minimis split exception): the split-off tract does not 

exceed two acres annually45, the split-off tract is used exclusively for “agricultural use, 

agricultural reserve, or forest reserve or for the construction of a residential dwelling to 

be occupied by the person to whom the land is conveyed” and the total acreage split-off 

from the original tract does not exceed ten acres or ten percent of the tract subject to 

                                                 
43 72 P.S. §5490.2. 
 
44 72 P.S. §5490.6(a.1)(1). 
 
45 72 P.S. §5490.6(a.1)(1)(i).  A tract larger than two acres may be split-off and not subject to roll-back 
taxes if the local governing body requires a minimum lot size between two and three acres.  In that 
scenario, the split-off property may be up to three acres in size. 
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preferential assessment.46  If the above exception is met, roll-back taxes are only due on 

the split-off portion.47   

Landowners must be cognizant of prior split-offs when seeking to benefit from 

the de minimis split-off exception.  For instance, if a landowner owned a fifty-acre tract, 

subject to preferential assessment, and made a yearly split-off of two acres for three 

years, the third split-off would fall outside the de minimis exception and trigger roll-back 

taxes on the entire fifty acres. 

Second, if a split-off occurs because of a condemnation, no roll-back taxes are 

due.48  The following cases examine situations when the courts decided issues 

surrounding split-offs. 

Wending Creek 3656, LLC v. Potter County49 demonstrates the importance of 

maintaining a use consistent with the Act so that a conveyance or action is not classified 

as a split-off.  In Wending Creek, the county attempted to impose roll-back taxes on a 

2,591 acre tract.50  Wending Creek planned to construct a golf course in Potter County, 

Pennsylvania and in pursuing the construction of the golf course, it purchased 41.6 acres 

from Headwater’s 2,591 acre tract, which was subject to preferential assessment.  Of the 

41.6 acres it purchased, Wending Creek only changed the topography of approximately 

                                                 
46 Id.  
 
47 72 P.S. §5490.6(a.1)(2). 
 
48 72 P.S. §5490.6(2.1) 
 
49 Wending Creek 3656, LLC v. Potter County Board of Assessment Appeals, 885 A.2d 690 (2005). 
 
50 Id. at 1.  See, Id. at 3.  Headwater’s 2591 acre tract was enrolled in the preferential tax assessment 
program under the forest reserve category. 
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four acres.51  Wending Creek installed pop-up sprinklers and underground pipes; 

however, the surface intrusion was minimal.  Thereafter, the Potter County chief tax 

assessor declared that the use disqualified the property from preferential tax assessment 

and imposed roll-back taxes totaling $62,722.63.52 

Wending Creek appealed; however, the County Board of Tax Assessment 

Appeals upheld the assessor’s decision.53  The Court of Common Pleas reversed the 

Board’s affirmation stating the work completed by Wending Creek did not amount to a 

change in use.54  The Board of Assessment Appeals then appealed to the Commonwealth 

Court.  In affirming the Court of Common Pleas’ decision, the Commonwealth Court 

stated, that although changes occurred, the changes did not alter the character of the land 

as an open field.  Thus, the change did not frustrate the purpose of the Act and roll-back 

taxes were not due because the conveyance was not a split-off.55  Although the 

Commonwealth Court did not evince an objective standard for determining whether a 

change of use occurred, their reliance on maintaining the character of the tract provides 

some guidance for future cases. 

In deciding whether a use is inconsistent with the Act, a court will not make its 

decisions based upon whether the use is a primary or secondary use.56  In Hydrusko v. 

                                                 
51 Id. 
 
52 Id.  This was the roll-back tax amount owed on all 2,591 acres because the alleged inconsistent use did 
not comport with one of the split-off exceptions. 
 
53 Id. at 2. 
 
54 Id. 
 
55 Id. at 4. 
 
56 Hydrusko v. County of Monroe, 699 A.2d 828, 831 (1997). 
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County of Monroe, a landowner constructed a building on a sixty-two acre tract subject to 

preferential assessment.  The building included her personal residence, an apartment, and 

a bed and breakfast.57  Thereafter, the county imposed roll-back taxes claiming the 

inclusion of a bed and breakfast was an inconsistent use and thus, resulted in a split-off.58           

Upon appeal, the landowner argued that roll-back taxes were improper because 

the primary use of the land was a personal residence and the bed and breakfast was 

secondary.  The court rejected this argument stating, “the Act, in imposing roll-back 

taxes, does not recognize an exception based upon whether the use in question is primary 

or secondary.”59  The court’s decision indicates that inconsistent uses, although minimal 

in scope, may trigger roll-back taxes.  Landowners must be aware of this rule, as a 

careless, inconsistent use could yield severe economic consequences. 

Although no conveyance occured in Hydrusko, it was still a split-off because it 

fell under “other actions” and the use was inconsistent with the Act.  Another example of 

an inconsistent use arose in Godshall v. Montgomery County Board of Assessment 

Appeals.60  In Godshall, the landowner used the land for agricultural use all but five days 

of the year.  During the other five days, the landowner hosted a folk-festival which turned 

a profit of approximately $10,000.61  In terminating the landowner’s preferential 

                                                 
57 Id. at 830. 
 
58 Id.  The roll-back taxes totaled $8853.50.  Hydrusko’s subsequent appeal was denied. 
 
59 Id. at 831.  In making her argument, Hydrusko argued the bed and breakfast was a secondary use 
because more than half of the building was dedicated to her personal residence.  She also argued that if roll-
back taxes were imposed, she would have to use the land in a manner, inconsistent with the purpose of the 
Act, to raise revenue to pay the increased taxes.   
 
60 Godshall v. Montgomery County Board of Assessment Appeals, 42 Pa. D. & C. 3d 191 (1985). 
 
61 Id. at 192. 
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assessment and affirming the imposition of roll-back taxes, the court held that any non-

agricultural use of the land was prohibited.62 

Additionally, a landowner cannot include the contiguous acreage of another 

landowner in meeting the acreage requirement.  The court in Feick v. Berks County 

Board of Assessment Appeals63 addressed this situation, when a landowner argued he 

could tack onto a contiguous tract that he did not own after he lost preferential 

assessment because of a split-off.   

In Feick, the landowner owned a 53.6 acre tract contiguous to a 3.279 acre tract 

which he also owned.64  The landowner sold the larger tract to the Berks County 

Conservancy and argued roll-back taxes were not proper because the tracts remained 

contiguous.65  The county alleged the sale of the 53.6 acre tract constituted a split-off 

because the smaller tract did not meet the requirements for preferential assessment. The 

court ultimately held that tacking onto a neighbor’s property was not permitted under the 

Act and the conveyance constituted a split-off.66  In reaching its decision, the court 

recognized that tacking furthers the Act’s intent; however, they also noted tacking would 

                                                 
62 Id. at 195.  As an interesting aside, the landowner was hosted prior to applying for preferential 
assessment . 
 
63 Feick v. Berks County Board of Assessment Appeals, 720 A.2d 504 (1998).  This decision only applies 
to land enrolled under the forest reserve category. 
 
64 Id. at 505. 
 
65 Id. at 505-507.  In making its decision, the court noted the unfortunate circumstances under which the 
roll-back taxes would be imposed because the landowner sold the property to an organization which 
furthers the intent of the Act. 
 
66 Id. at 508.  The conveyance was a split-off because the 3.279 acre tract no longer met the requirements 
of Section 3 of the Act. 
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result in fragmented tracts.67  Thus, the landowner was liable for roll-back taxes on both 

tracts.   

Landowners must be careful in making generational transfers of land subject to 

preferential assessment.  In Saenger v. Berks County Board of Assessment Appeals,68 the 

landowner and her husband filed one application for preferential assessment of two tracts.  

When the husband died, the landowner entered into a joint tenancy with one of her sons. 

The county argued a split-off occurred on a 3.56 acre tract when she entered into the joint 

tenancy because her son did not own any other contiguous land subject to preferential 

assessment.69  The landowner argued a split-off did not occur because her conveyance 

did not alter the use of the land.70  The court held that conveyances must meet the 

minimum acreage requirement to avoid being classified as a split-off or fall into one of 

the exceptions to avoid paying roll-back taxes on the entire tract.71 

The decision in Saenger demonstrated the importance of knowing the law before 

making a conveyance.  Additionally, the court informed landowners that it would 

interpret the law in a strict manner.  As a result, a landowner who was attempting to pass 

the land to the next generation was responsible for a hefty roll-back tax bill. 

                                                 
67 Id. The court also stated tacking also presents an “administrative manageability” problem. 
 
68 Saenger v. Berks County Board of Assessment Appeals, 732 A.2d 681 (1999). 
 
69 Id. at 683-684. 
 
70 Id. at 684.  The landowner argued that a split-off could only occur when the use of the land changed.  
Additionally, she implicitly argued that the size of the conveyed tract was not relevant to classifying the 
conveyance as a split-off. See also, Id. at n. 7 (landowner argued that the conveyance was the result of 
incorrect deeds and attorney errors). 
 
71 Id.  The court also noted the landowner presented no evidence showing that the tract had an anticipated 
yearly gross income of at least $2,000 and therefore, could not bypass the acreage requirement on that 
ground.   
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Finally, land split-off is not automatically entitled to keep its preferential tax 

assessment.72  In Close v. Berks County Board of Assessment Appeals, Close argued both 

the split-off land and the original tract were entitled to keep the preferential tax 

assessment (even though roll-back taxes would be imposed).73  The court rejected this 

argument stating, “nothing in the language of Section 6(a.1)(1)(i) of the Act indicates that 

a split-off tract is also entitled to keep its preferential assessment under the Act.”74  

However, if the new owner owned land contiguous to the newly acquired (split-off) tract, 

he or she could file an application to enroll the new tract by tacking on to previously 

enrolled tract.   

B. Separations 

Unlike split-offs, no roll-back taxes are due when a separation occurs.  As defined 

by the Act, a separation is “a division, by conveyance or other action of the owner, of 

lands devoted to agricultural use, agricultural reserve or forest reserve and preferentially 

assessed under the provisions of this act, into two or more tracts of land, the use of which 

continues to be agricultural use, agricultural reserve or forest reserve and all tracts so 

formed meet the requirements of section 3.”75  After a separation, all the separated tracts 

continue to receive preferential assessment.76  If a change of use, inconsistent with the 

                                                 
72 Close v. Berks County Board of Assessment Appeals, 839 A.2d 462 (2003). 
 
73 Id. at 466.   
 
74 Id. at 467. 
 
75 72 P.S. §5490.2. 
 
76 72 P.S. §5490.6(a.2). 
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Act occurs within seven years, roll-back taxes are due on the “entire tract so separated.”77  

If the inconsistent use occurs more than seven years after the separation, roll-back taxes 

are due only on the land with the inconsistent use.78 

 The court in In re Martin79 dealt specifically with this issue.  In that case, Martin 

owned a sixty-three acre tract and separated fourteen acres in a conveyance.80  Nine 

months later, the owner of the fourteen acre tract (“Landowner”) split-off two acres in a 

different conveyance to Zook.81  Following the conveyance to Zook, the Lancaster 

County Board of Assessment Appeals (“the Board”) notified Landowner that the 

conveyance to Zook constituted a split-off and that roll-back taxes equaling $13,248.69 

on the entire sixty-three acres were due.82  Landowner subsequently appealed.83  The 

Board upheld the roll-back taxes imposed and Landowner appealed to the trial court.84  

On appeal to the trial court, that court held the conveyance to Zook was a split-off 

triggering roll-back taxes; however, it calculated the roll-back taxes on the fourteen acre 

tract.85  The Board subsequently appealed.   

                                                 
77 Id.; see generally, Moore v. Berks County Board Assessment Appeals, 888 A.2d 40 (2005). 
 
78 Id.   
 
79 In re Martin, 830 A.2d 616 (2003). 
 
80 Id.  at 617. 
 
81 Id.   
 
82 Id. 
 
83 Id. 
 
84 Id. at 18.   
 
85 Id. 
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 On appeal to the Commonwealth Court of Pennsylvania, Landowner argued that 

if the sixty-three acre tract governed the application of the Act, then the conveyance to 

Zook was a de minimis split and did not trigger roll-back taxes on the entire tract.86  The 

Board argued that the fourteen acre tract was used for determining whether the 

conveyance triggered roll-back taxes and that the sixty-three acre tract was used for 

calculating the roll-back taxes.87 

 In making its decision, the Commonwealth Court focused on the text of the Act, 

namely, the portion stating inconsistent use within seven years of the separation “shall 

subject the entire tract so separated to roll-back taxes.”88  The court held that “entire 

tract so separated” referred to the original sixty-three acre tract.89  Additionally, the court 

reasoned that because only “tract” and not “entire tract” was defined in the Act, “entire 

tract” could have multiple meanings for different provisions.90   

 Lastly, the court recognized the two ways Landowner could have avoided the 

imposition of roll-back taxes on the entire tract.  First, Landowner had the option of 

waiting for the seven year period to expire.91 Second, Landowner could have structured 

the conveyance to qualify as a de minimis split.92  In both scenarios, roll-back taxes 

                                                 
86 Id. 
 
87 Id. 
 
88 Id. at 619-620; 72 P.S. §5490.6(a.2). 
 
89 Id. at 620.  The court reasoned that Landowner’s interpretation of the statute resulted in “entire” being 
surplusage. 
 
90 Id.  
 
91 Id. 
 
92 Id. To qualify as a de minimis split, the maximum tract size allowed was 1.4 acres. 
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would have been imposed on only the fourteen acre tract.  However, either option results 

in a lower roll-back tax bill.  In re Martin is a good example of the interplay between 

split-offs and separation and demonstrates how roll-back taxes can arise following a 

separation. 

 Landowners involved in a conveyance classified as a separation must be 

cognizant of the reasoning regarding primary versus secondary use articulated in 

Hydrusko.  For example, if the landowner in Hydrusko obtained her land through a 

separation, her operation of the bed and breakfast would have triggered roll-back taxes on 

the original tract, had her inconsistent use occurred within seven years of the separation.  

Such an act could yield a roll-back tax bill that would make the profitable operation of a 

business impossible. 

 An issue surfaces when a landowner whose land is subject to preferential 

assessment, conveys land not meeting the requirements of Section 3 of the Act, to another 

landowner whose land is also subject to preferential assessment.  In Close v. Berks 

County Board of Assessment Appeals, Close argued the .21 acre tract he conveyed 

remained eligible for preferential assessment because it qualified as a separation.93  The 

court rejected Close’s argument stating regardless of the enrollment status of both 

landowners, a conveyance is a split-off if one of the tracts, in this case the .21 acre tract, 

does not meet the requirements of Section 3 of the Act.94  However, in this case, roll-

back taxes were due only on the .21 acre tract because the conveyance met the de minimis 

                                                 
93 Close at 468. 
 
94 Id. 
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split-off requirements.95  Additionally, even though the land was classified as a split-off, 

it would not prevent the new owner from re-enrolling the .21 acre tract by utilizing 

tacking. 

C. Wireless or Cellular Telecommunication Exception 

The Act allows a narrow exception from roll-back taxes being imposed on the 

entire tract for land leased for wireless or cellular telecommunication purposes.96  

Landowners must meet four requirements to qualify for the exception.  First, the land 

used for wireless or cellular telecommunications cannot exceed one-half of an acre.  

Second, a landowner may only construct one communication tower on the tract.  Third, 

the tract must be accessible.  Lastly, the landowner may not sell or subdivide the tract.97   

Once a landowner meets the requirements, he or she must pay roll-back taxes on 

the portion actually used for cellular telecommunication; however, the fair market value 

must be adjusted before calculating the amount owed on that portion.98  Additionally, the 

remainder of the original tract is entitled to maintain preferential assessment. 

Once a tract with a tower satisfies the requirements of the exception, that tower 

may also be used for wireless services other than telecommunications.99  However, if the 

telecommunications cease, the landowner must be aware that the non-telecommunication 

service, will likely be considered a use inconsistent with Section 3 of the Act. 

                                                 
95 Id. 
 
96 72 P.S. §5490.6(b.1).  
 
97 Id. 
 
98 Id. 
 
99 72 P.S. §5490.6(b.2). 
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D. Gas and Oil Development 

In the wake of the Marcellus Shale play, counties treated gas and oil development 

differently in terms of triggering roll-back taxes.100  Thus, in some counties, the 

exploration and drilling triggered roll-back taxes and in others, the preferential 

assessment continued unimpeded.  Because of the inconsistencies, Senator Gene Yaw 

introduced Senate Bill 298 in 2009.101  The bill passed with overwhelming support in 

both the House (190-1) and Senate (50-0).102 

 The bill amended the Pennsylvania Farmland and Forest Land Assessment Act of 

1974 and created a favorable standard for landowners in terms of imposing roll-back 

taxes relating to gas and oil development.  First, the bill amended Section 5490.6(c.1)(1) 

and (2) of the Act to allow leasing of land, subject to preferential assessment, for the 

“exploration and removal of gas and oil, including the extraction of coal bed methane.”103  

Additionally, the “development of appurtenant facilities, including new roads and 

bridges, pipelines and other buildings or structures, related to exploration for and removal 

of gas and oil and the extraction of coal bed methane” was permitted on land subject to 

preferential assessment.104 

 Second, in situations where the development actually occurs on the property 

(roads, bridges, buildings, etc.), roll-back taxes are due on the land where the activities 

                                                 
100 See, Natural Gas Exploration: A Landowner’s Guide to Leasing Land in Pennsylvania, Krista Weidner, 
Penn State University Cooperative Extension (2008).   
 
101 S.B. 298, No. 2010-88 (Pa. 2010). 
 
102 Id.   
 
103 72 P.S. §5490.6(c.1)(1). 
 
104 Id.; see also 72 P.S. §5490.6(c.1)(2) extending the exceptions to portions of land. 
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actually take place, not on the entire tract.105  However, roll-back taxes are never due on 

land used for “subsurface transmission and gathering lines.”106  In determining the roll-

back taxes for well sites, the roll-back tax is calculated on the land not capable of “being 

immediately used for agricultural use, agricultural reserve, or forest reserve activities.”107  

The Department of Environmental Protection determines whether the land can be used 

immediately for one of the permitted activities when it receives the first well report.108 

 Within 10 days of the report being completed, the Department of Environmental 

Protection must submit the report to the county assessor in county where the well is 

located.109  Then, the county assessor must calculate the roll-back taxes based on the fair 

market value of the land not capable of being immediately used (for one of the Section 3 

activities).  After determining the fair market value, the county assessor must 

retroactively determine the taxes owed back to when the well permit was issued.110 

 After the roll-back taxes are calculated, they are due in the year after the county 

assessor receives the first well production report.  All other land subject to preferential 

assessment, not used for gas and oil development activities, keeps its preferential 

assessment during and after the exploration and development.111 

                                                 
105 72 P.S. §5490.6(c.1)(3). 
 
106 Id. 
 
107 Id. 
 
108 Id.  The report is required by the Oil and Gas Act 
 
109 Id. 
 
110 Id. 
   
111 Id. 
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 An additional issue arises when the surface landowner does not own the 

subsurface mineral rights.  When someone other than the surface landowner completes 

gas and oil development, roll-back taxes are not imposed, provided that, the transfer of 

the subsurface rights occurred “before the land was enrolled for preferential assessment”, 

and “before the effective date of this section.”112   

Landowners who own land with severed mineral estates must be particularly 

cautious concerning this exception.  A few situations are common.  First, a landowner 

may purchase land with a severed mineral estate and then enroll the land in preferential 

assessment. Second, a landowner may enroll his or her land in preferential assessment 

after the effective date of Section 5490.6(c.1)(4) and then sever his or her mineral estate.  

In both scenarios, that landowner is liable for the applicable roll-back taxes resulting 

from gas and oil development even though he or she did not own the subsurface rights. 

Finally, as the gas and oil industry continues to develop in Pennsylvania, pipeline 

construction must occur to transport the product to market.  In acknowledging that 

situation, the Act allows landowners to lease land subject to preferential assessment for 

pipe storage.113  However, limitations exist on the exception.  First, roll-back taxes are 

imposed on the land actually used for storing pipes.114  The remainder of the land keeps 

its preferential assessment, so long as, it meets the Section 3 requirements.  Second, the 

pipe storage lease may not exceed two years and cannot be renewed.115  Failure to 

                                                 
112 72 P.S. §5490.6(c.1)(4).  The bill was approved on October 27, 2010 and became effective 60 days 
later.  
 
113 72 P.S. §5490.6(c.3). 
 
114 Id.   
 
115 Id.   
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comply with lease limitations is a use inconsistent with Section 3 and triggers roll-back 

taxes on the tract.  Lastly, upon the expiration of the pipe storage lease, the preferential 

assessment resumes for the leased land.116 

E. Wind Power Generation Systems 

As our Nation’s demand for energy grows, so does the development of non-

traditional forms such as wind power.  The Act treats wind power generation systems 

very similar to gas and oil development.  First, roll-back taxes are imposed only on the 

portion of the tract actually used for the wind power generation system.117  This includes 

the foundation of the windmill and the area consumed by related buildings, roads, and 

bridges.118  Additionally, in regards to wind power generation systems, roll-back taxes 

are imposed on transmission lines; whereas, subsurface gathering or transmission lines 

(pipelines), do not trigger roll-back taxes during gas and oil development.119 

Landowners who are subject to roll-back taxes resulting from a wind power 

generation system must notify the county assessor about the system within thirty days 

after electricity generation begins.120  The remainder of the property, not used for wind 

power generation systems maintains its preferential assessment.121 

IX.  Uses Which Preserve Preferential Assessment 

                                                                                                                                                 
 
116 Id. 
 
117 72 P.S. §5490.6(c.5)(2). 
 
118 Id. 
 
119 Id.; 72 P.S. §5490.6(c.3)(3).   
 
120 72 P.S. §5490.6(c.5)(2). 
 
121 Id.  
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 Although the above section highlighted the activities triggering roll-back taxes, 

the following focuses on the many uses which do not effect the preferential assessment.  

These uses are equally important as the inconsistent uses because landowners must be 

fully educated about the Act when deciding to apply for preferential assessment. 

A. Death of the Landowner 

The death of a landowner does not trigger roll-back taxes.122  However, upon the 

death of the landowner, land is often divided amongst relatives.  This division may yield 

tracts that do not comply with the size requirement in Section 3.  The Act addresses this 

by not imposing roll-back taxes on the subsequent tracts failing to meet the statutory 

requirements, so long as, those receiving the land are Class A beneficiaries for 

inheritance tax purposes.123 

Additionally, if one of the tracts has a change in use, inconsistent with Section 3, 

that change does not trigger roll-back taxes on the other tracts.124  However, an 

inconsistent use triggers roll-back taxes on the tract with the inconsistent use, pursuant to 

Section 5.1 of the Act.125 

B. Recreational Activity 

Recreational activities do not affect the preferential assessment of land, enrolled 

under the agricultural use or forest reserve categories, provided that, “the recreational 

                                                 
122 72 P.S. §5490.6(d). 
 
123 Id.; see also, 72 P.S. §9116(a)(1).  Class A beneficiaries include grandparents, parents, spouses, 
children, and siblings.  If the land is transferred to a Class B beneficiary, anyone who is not a Class A 
beneficiary, then it is not entitled to the exception. 
 
124 72 P.S. §5490.6(d). 
 
125 Id. 
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activity performed does not render the land incapable of being immediately converted to 

agricultural use on agricultural use land and does not permanently render the land 

incapable of producing timber or other wood products on forest reserve land.”126   

Recreational activities include hunting, fishing, swimming, boating access, animal riding 

camping, picnicking, hiking and agritainment activities.127   

Additionally, a landowner may charge a fee for the recreational activity.128  This 

exception provides landowners and in particular, farmers, the ability to pursue non-

traditional revenue sources.  For example, a landowner may create a hunting preserve, 

common in Pennsylvania, to supplement his or her income and not breach the preferential 

assessment requirements of the land.  However, the property tax savings might diminish 

because even under the preferential assessment, the land is taxed for its particular use.129 

Another non-traditional income source is agritainment.  As defined by the Act, 

agritainment is, “farm-related tourism or farm-related entertainment activities, which are 

permitted or authorized by a landowner in return for a fee on agricultural land for 

recreational or educational purposes.”130  Agritainment includes corn mazes, farm tours 

and hay rides.  A drive through Pennsylvania demonstrates how important agritainment is 

                                                 
126 72 P.S. §5490.3(f). The recreation exception is more lenient on forest reserve land because it only 
requires that the land be capable of growing forest products some time in the future; whereas, agricultural 
use land must be able to be immediately converted to agricultural use. 
 
127 72 P.S. §5490.2.   
 
128 72 P.S. §5490.6(f). 
 
129 72 P.S. §5480.3(a). 
 
130 72 P.S. §5490.2; see generally, SUSAN RYAN, KRISTY DEBORD, KRISTIN MCCLELLAN, AGRITOURISM 
IN PENNSYLVANIA: AN INDUSTRY ASSESSMENT (2006).  
 



27 
 

to local economies.131  This exception promotes both intent of the Act, while allowing 

flexibility to adapt to market demands. 

C. Transfer to a Non-Profit 

Although the Act was designed to promote specific uses of land, it allows a 

narrow exception for transfers to non-profits.132  Roll-back taxes are not due if land 

subject to preferential assessment is transferred to a non-profit for use as a cemetery and 

ten or more acres remain in preferential use after the transfer.133 Additionally, roll-back 

taxes are not due on transfers to non-profits for use as a right-of-way or easement, 

provided that: the land is less than twenty feet in width, is used for “nonmotorized 

passive recreational use”, is available for public use without a fee, and ten acres remain in 

preferential assessment after the transfer.134  However, if the non-profit later sells or 

changes the use of the land, the non-profit must pay roll-back taxes on the entire tract 

removed.135 

C. Donation of Land to Approved Entities 

 Roll-back taxes are not imposed when the change in use of the land results from a 

donation to a school district, municipality, county, volunteer fire company or ambulance 

service, non-profit corporation or religious organization.136  However, additional 

                                                 
131 Ryan, supra note 130, at 8-9.  Agritainment occurs throughout Pennsylvania; however, Lancaster 
County has the greatest amount agritainment operations. 
 
132 7 Pa. Code §137b.1(a); 72 P.S. §5490.8(e.1). 
 
133 72 P.S. §5490.8(e)(1)(i). 
 
134 72 P.S. §5490.8(e)(1)(ii). 
 
135 72 P.S. §5490.8(e)(2). 
 
136 72 P.S. §5490.8(b). To qualify as a not-for-profit corporation (non-profit), the entity must be tax 
exempt under section 501(c)(3) of the Internal Revenue Code. 
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requirements apply for donations to non-profits and religious organizations.  First, prior 

to accepting the donation, the non-profit must agree to dedicate the land exclusively to 

recreational purposes without charging a fee.137  If at some point the non-profit begins 

charging a fee or changes the use of the land to one inconsistent with the Act, roll-back 

taxes are immediately imposed. 

Second, donations to a religious organization must be used to construct a “place 

of worship” or meeting facility, parking facility, housing facility or “other facility”, 

“which further the religious purpose of the organization.”138  This vague requirement 

creates a more lax limitation for religious organizations than non-profits as the term 

“other facility” could incorporate almost anything. 

X. Withdrawal of Land from Preferential Assessment 

 A landowner is not bound to keep his or her land subject to preferential 

assessment.  However, to withdraw the land from preferential assessment, a landowner 

must notify the county assessor in writing by June 1st in the year preceding removal.139  

Additionally, when a landowner seeks withdrawal, he or she must withdraw all the tracts 

enrolled under that specific application.  Once the withdrawal is complete, the landowner 

must pay roll-back taxes on the entire tract.140 

                                                                                                                                                 
 
137 72 P.S. §5490.8(b)(6).   
 
138 72 P.S. §5490.8(b)(7). 
 
139 72 P.S. §5490.8a(a)(1).  For example, if a landowner wanted to withdraw his property from preferential 
assessment on January 1, 2013, he must file a written request for withdrawal to the county assessor by June 
1, 2012. 
 
140 72 P.S. §5490.8a(a)(3). 
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 Landowners must be aware of additional considerations when withdrawing land 

from preferential assessment.  Once a landowner withdraws a tract from preferential 

assessment, that landowner may not re-enroll that specific tract.141  However, if the 

preferential assessment is terminated for some other reason, such as inconsistent use, 

reenrollment by that landowner is permitted. 

XI.  Conclusion 

 To some landowners, preferential assessment is a necessity to deal with the ever-

increasing tax burden.  To others, it is a matter of convenience.  However, all participants 

must be well versed in the law to avoid unexpected roll-back taxes.  Landowners should 

adhere to a few basic guidelines. 

 First, before selling all or a portion of a tract subject to preferential assessment, a 

landowner should consult with an attorney to examine whether roll-back taxes will be 

imposed.  However, if one cannot afford an attorney, they should read the Act to gain a 

basic understanding.142  Second, the landowner may shift the tax burden to the 

purchasing party.  A landowner can contract to such a stipulation in the agreement of 

sale.  Finally, if possible, a landowner should set aside funds to cover roll-back taxes.  

This provides the landowner flexibility to quickly remove the tract if necessary.  For 

example, a business opportunity may arise and having the necessary funds to remove the 

tract allows the landowner to act without concern of future tax issues.   

As the urban sprawl increases, preferential assessment is a great way to preserve 

the agricultural and rural heritage of Pennsylvania.  Furthermore, an understanding of the 

                                                 
141 72 P.S. §5490.8a(b). 
 
142 The Act is probably too difficult for the average landowner to fully understand.  However, an attempt is 
better than acting without any information. 
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Act allows landowners to enjoy the benefits without fearing about the imposition of 

unexpected roll-back taxes. 

  

 
 


