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QUESTIONS PRESENTED

1. Whether respondents’ failure to certify the results of
promotional examinations violated the disparate-
treatment provision of Title VII of the Civil Rights Act
of 1964, 42 U.S.C. § 2000e-2(a).

2. Whether respondents’ failure to certify the results of
promotional examinations violated 42 U.S.C. § 2000e-
2(1), which makes it unlawful for employers “to adjust
the scores of, use different cutoff scores for, or other-
wise alter the results of, employment related tests on
the basis of race[.]”

3. Whether respondents’ failure to certify the results of
promotional examinations violated the Equal Protec-
tion Clause of the Fourteenth Amendment.
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IN THE

Supreme Court of the nited States

Nos. 07-1428 & 08-328

FRANK RICCI, et al.,
Petitioners,
.

JOHN DESTEFANO, et al.,
Respondents.

ON WRITS OF CERTIORARI TO THE
UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

RESPONDENTS’ BRIEF ON THE MERITS

INTRODUCTION

The results of promotional examinations for super-
visors in the City of New Haven’s Fire Department re-
flected a severe disparate impact. In response to this
red flag that the tests may have been flawed, the City’s
Civil Service Board conducted five public hearings,
over a period of two months, to consider whether to
certify the results. The evidence before the Board
raised further concerns that the tests had not in fact
identified the most qualified candidates and suggested
less-discriminatory alternatives. In the end, citing con-
cerns about flaws in the tests, two of the four Board
members voted against certification, leaving the test
results uncertified and the supervisor positions open.
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This response by the City—when faced with ex-
amination results that had a severe disparate impact
and evidence substantiating the inference of discrimi-
nation—was both narrow and prudent. The City did
not adjust test scores to benefit minority candidates,
adopt affirmative-action policies, or engage in racially
proportional promotions. Rather, upon having its con-
cerns reinforced by a deliberative, open process, it sim-
ply declined to use the results.

Under petitioners’ view, Title VII and the Consti-
tution required the City to certify the test results. Yet
the rule petitioners seek to impose—that employers
make promotions first and sort out the problems with a
test later—is not what Title VII or the Constitution
demands. Neither Title VII nor the Constitution com-
pels an employer to proceed with promotions based on
employment tests in the face of well-grounded ques-
tions about the validity or legality of the tests. On the
contrary, Title VII and the Constitution permit, indeed
favor, the City’s limited and reasoned race-neutral ac-
tion.

STATEMENT OF FACTS

1. In 2003, the City of New Haven sought to fill
lieutenant and captain vacancies in the Fire Depart-
ment. According to a local union contract, promotions
were to be made based on exams with written and oral
components weighted 60% and 40% respectively. Pet.
App. 606a. To qualify even to take the tests, candidates
for lieutenant had to have 30 months of experience in
the New Haven Fire Department, a high school di-
ploma, and training courses in related subjects. Pet.
App. 352a. Candidates for captain needed one year as a
“certified fire lieutenant” in the Department, a high
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school diploma, and formal training courses in related
subjects. Pet. App. 365a.

The City retained a consultant, Industrial/
Organizational Solutions, Inc. (“I0S”), to develop and
administer these exams. CAJAS382. I0S interviewed
incumbent lieutenants and captains, sent out job ques-
tionnaires (Pet. App. 614a-618a), asked the chief and
assistant chief of the Department to identify relevant
source material (Pet. App. 625a), and created a multi-
ple-choice written test for each position, drawing on
1200 pages of source material (JA49; see Pet. App.
353a-359a, 367a-371a).

IOS did not, however, pursue a process known as
an “Angoff workshop” (Pet. App. 698a), which enables a
test-developer to “establish a content-valid, legally de-
fensible cut-off score for the examination[]” (Pet. App.
321a; see Pet. App. 311a, 698a). Although I10S’s pro-
posal to the City had stated that it would use three fire
experts from Chicago (Pet. App. 321a) to perform this
“very critical process,” I0S ultimately skipped it and
used the City Charter’s cut-off of 70 (Pet. App. T7a,
698a). IOS conceded that using the “conventional cut-
off” of 70 “isn’t very meaningful when you are trying to
find ... the cut-off score that defines minimally compe-
tent or minimally qualified, which is ultimately what
you are looking to do in a situation like this.” Pet. App.
697a.

Lacking a relevant cut-off score, IOS designed dif-
ficult tests. Pet. App. 698a-699a. Recognizing that
“more difficult tests tend to have greater levels of ad-
verse impact,” it stated, “we are not going to create an
exam to try and cater to the fact that the test won’t
have adverse impact.” Pet. App. 698a; see Pet. App.
685a-686a.
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“Standard practice” would have required review of
the written tests by New Haven fire experts to ensure,
among other things, that the content reflected an accu-
rate understanding of New Haven rules and practices.
Pet. App. 635a. The City had decided, however, in or-
der to safeguard the integrity of the testing process
(there had been allegations of cheating on past exams
(Pet. App. 601a)), that no one from New Haven would
review the tests prior to administration. Pet. App.
508a-509a, 635a-636a. I0S did not provide for review
by other experts, save for a single battalion chief from
the Atlanta area. Pet. App. 509a.

Candidates took the written and oral tests in No-
vember and December 2003 (CAJA700-701), and in late
December, I0S provided the scores to the City
(JA221).

2. Shortly thereafter, on January 9, 2004, a Con-
necticut state court issued a decision restricting the
City’s use of civil service exam results. CAJA1706-
1720. Previously, New Haven had interpreted the so-
called “Rule of Three” in the City Charter, which re-
quires that a promotion be awarded to an individual re-
ceiving one of the top three scores on the relevant
exam (Pet. App. 77a), as follows: Scores were rounded
to the nearest integer (on the understanding that min-
ute score differences were not statistically meaningful
(see CAJA1701)), with each rounded score level consti-
tuting a “rank”; and the City could promote from the
top three ranks for each position.! Although state

! In other words, if three candidates scored 90.9, 90.8, and
90.7, the City would round their scores to 91 and band them in a
single rank (of 91) for purposes of the Rule of Three. See Kelly v.
City of New Haven, 881 A.2d 978, 993-994 (Conn. 2005) (explaining
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courts had previously disagreed with the City’s inter-
pretation as a matter of local law,” none of these courts
had found that the City’s interpretation or its applica-
tion was in any way related to race,® and the City had
continued to press its legal argument until the January
9, 2004 injunction (CAJA1707). The state court injunc-
tion, which prohibited this rounding procedure, con-
strained the City’s authority with respect to these
tests. Pet. App. 443a-444a.

3. When City officials reviewed the results of the
tests, they found significant and unexpected racial dis-
parities. CAJA700-702. The pass rate of black candi-
dates on both the lieutenant exam and the captain exam
was approximately one-half the corresponding rate for
white candidates.” More jarringly, under the new Rule
of Three, out of the nineteen possible candidates for

the City’s previous method). Under a Fire Department practice
not required by the Rule of Three, the Department ordered candi-
dates within a rank by seniority. Id. at 995; see also Broadnax v.
City of New Hawven, 851 A.2d 1113, 1120 n.9 (Conn. 2004) (City’s
authority broader than Fire Department practice).

% The City’s interpretation was based on a 1993 Charter revi-
sion that changed the Rule of Three to address the top three
“scores” rather than the top three “applicants.” CAJA1685-1688.

8 See Bombalicki v. Pastore, No. 378772, 2001 WL 267617
(Conn. Super. Feb. 28, 2001) (unpublished); Henry v. Civil Serv.
Comm’n, No. 411287, 2001 WL 862658 (Conn. Super. July 3, 2001)
(unpublished); see also Hurley v. City of New Haven, No.
054009317, 2006 WL 1609974 (Conn. Super. May 23, 2006) (unpub-
lished); Kelly, 881 A.2d 978. Petitioners’ statement to the contrary
(Br. 29) is false. See also infra p. 39 & n.34.

* In both cases, the pass rate for black candidates was 52% of
the corresponding rate for white candidates. See JA225-226.
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promotion (for fifteen positions), none would be Afri-
can-American. JA223-224.

These results were starker than under previous
tests. Although prior tests had also reflected dispari-
ties, African-Americans had placed higher and had
been available for promotions. JAZ218-219; CAJAT34.
The highest-ranked African-American candidate for
lieutenant ranked third in 1996 and fifth in 1999, but
thirteenth on the 2003 test. JA218. For captain, the
highest-ranked African-American candidate had been
fifth in 1998, but was fifteenth under the 2003 test.
JA219.

The City invited IOS to discuss the tests and the
results. IOS strenuously defended them. Pet. App.
670a. City officials, by contrast, believed that the se-
vere disparate impact triggered a duty to inquire fur-

ther and referred the issue to the Civil Service Board.
JA221-222.

4. The Civil Service Board is an independent five-
member organ of the City that administers the City’s
civil service employment system, including by supervis-
ing the process of competitive examinations and re-
viewing their results before certifying lists of eligible
candidates. Pet. App. 74a-77a.

The Board held five hearings over a period of two
months to consider whether to certify the test results.’
All of the meetings were public, and the Board made
clear that ex parte contacts were prohibited. CAJAT6S,
798. The Board stressed that it, and not City officials,
would make the ultimate decision. CAJA819-820. Be-

> For excerpts of the hearings see JA22-169 and Pet. App.
465a-589a; for the complete transcripts see CAJA698-1162.
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cause of a potential conflict (and at the request of peti-
tioners’ counsel), one of the five Board members (the
only African-American on the Board) did not partici-
pate, leaving the Board with only four members to re-
solve the certification question. CAJAS812-814, 875.
The Board heard testimony from multiple sources on all
sides of the issue.

a. A City official presented the Board with the
test results, as well as data showing that the I0S ex-
aminations had produced a “stark[er]” disparity than
had previous exams for these positions. JA24, 155.

The City’s then-Corporation Counsel, Thomas Ude,
informed the Board about the disparate-impact stan-
dard in employment discrimination law. JA134-144.
He explained that a “significant adverse impact ... trig-
gers a much closer review, a much closer examination,
because it’s like setting off a warning bell that there
may be something wrong.” JA152; see also CAJA1012.

b. A number of firefighters testified that the ex-
ams tested material that was irrelevant in New Haven
or contrary to New Haven firefighting policies. JA44-
48; JA67-70. The source material also contained con-
tradictory information on the same subject matter
(CAJAT786)—a problem that had been acknowledged
previously by I0S (JA19-21). Other firefighters (in-
cluding three petitioners), however, defended the tests,
contending that they should be certified. CAJAT72-
773, 784-789, 1139-1142, 1145-1148.

c. Numerous members of the community testi-
fied. The head of the local union suggested that the
Board hear from an independent expert. CAJA807-809.
A representative from an organization of black fire-
fighters noted that the nearby city of Bridgeport, which
had experienced similar issues in the past, currently
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used different relative weightings of oral and written
exam components as compared to New Haven, and
faced less disparate impact than it had before. JA64-66.
Boise Kimber, an African-American minister and a
member of the board of fire commissioners, testified
that African-Americans were underrepresented in the
Fire Department. CAJAT69-771. Kimber stated that,
because there were no African-Americans among the
four sitting Board members, the Board lacked legiti-
macy to decide the question—an assertion to which
Board members took strong offense. CAJAS875-882.

Although a representative of white firefighters (pe-
titioners’ counsel in this case) and a representative of
black firefighters both stated they would sue the City
depending on the decision (CAJA816-817, 838), the
Board stressed that it would not be motivated by a fear
of litigation (CAJAT38).

d. The developer of the tests, I0OS’s Chad Legel,
testified in defense of the tests.® He explained that be-
cause of the City’s decision to forgo internal review, no
one in the City had reviewed the tests before they were
given (CAJA936)—a fact that surprised Board mem-
bers (CAJA982). When members of the Board asked
Legel to suggest how they could independently verify
the exams, he answered that any layperson could look
at the tests and tell whether they were biased.
CAJA996-997. The Board Chairman was skeptical that
“a couple of people off the street” would be able to as-
sess the tests. CAJA1001-1002.

®10S also had sent a letter to City officials defending its ex-
ams; in its live testimony, I0OS presented the same arguments to
the Board that appear in its letter. Compare Pet. App. 337a-339a
with Pet. App. 501a-536a.
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e. In search of more information, the Board
sought to hear from independent experts. The local un-
ion suggested Dr. Christopher Hornick, an industrial
psychologist in the same field as I0S. JA159. Hornick
testified that he was “a little surprised at how much
adverse impact there is in these tests,” since he saw
“significantly and dramatically less adverse impact in
most of the test procedures that we design.” JA93-94.
Hornick also raised questions about whether a multi-
ple-choice knowledge-based examination is an appro-
priate way to select fire officers: Such tests, he ex-
plained, measure the ability “to just memorize and give
the correct answer from a multiple choice” (JA103), and
there are other testing methods that are “much more
valid in terms of identifying the best potential supervi-
sors” (JA96). Hornick identified “situation judgment
tests” or, alternatively, “assessment center[s]” as
methods that “would have increased the likelihood of
getting the best candidates at the top of the list[.]”
JA102.

A second expert, Vincent Lewis, an experienced
firefighter, stated that the tests were comparable to
examinations he had taken in the past. JA114. A third
expert, Dr. Janet Helms, spoke about general problems
of race and culture in testing. JA120-133.

f.  The Board held a fifth and final meeting. Ude
provided further legal analysis. He stated that the
relevant inquiry is “whether an examination is ... really
testing for what you’re looking to test for[.]” JA137.
He had reviewed a New Jersey case in which a fire de-
partment promotional examination was held invalid be-
cause it had tested candidates’ “ability to recall what
was in a particular text [more] than their firefighting or
supervisory abilities.” JA137-138. Ude noted that
some questions on the New Haven exam were quite
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similar to those discussed in the opinion in the New
Jersey case. JA138, 148." Ude expressed concern that
the New Haven examinations had not “served th[e]
purpose ... [of] find[ing] good supervisors[.]” JA142.
The City’s Director of Personnel said, similarly, that
“upon closer review of these two exams, their content
has raised, rather than answered, questions about how
valid these tests are for the purposes intended.”
JA156.

g. At the end of this fifth meeting, the Board
members held a public vote. JA160-169. Two Board
members voted to certify the exams, and two, Malcolm
Webber and Zelma Tirado, voted not to certify. JA165-
169. Tirado explained that she believed that “the proc-
ess was flawed” and that “the test was flawed.” JA167.
Webber also voted no, explaining: “I originally was go-
ing to vote to certify. That was my original feeling be-
fore we got into the testimony. But I've heard enough
testimony here to give me great doubts about the test
itself and ... some of the procedures. And I believe we
can do better.” JA166.

Because of the split vote, the results could not be
certified. See JA169. There is no evidence whatsoever
that the Board in general (or Webber or Tirado in par-
ticular) was improperly influenced by any advocates on
either side of the debate.

5. Had the Board certified the exam results, un-
der the City’s Charter, the list of eligible candidates
would have been sent to the board of fire commission-

" The case referenced was Vulcan Pioneers, Inc. v. New Jer-
sey Department of Civil Service, 625 F. Supp. 527 (D.N.J. 1985),
affd, 832 F.2d 811 (3d Cir. 1987).
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ers. CAJA1363. That board, in turn, would have se-
lected lieutenants and captains from the list with the
limited discretion provided under the Rule of Three.
Presence on the list would thus not have guaranteed
any individual candidate a promotion. See Bombalick:
v. Pastore, No. 378772, 2001 WL 267617, at *4 (Conn.
Super. Feb. 28, 2001) (unpublished).

Under its contract with the City, IOS was also re-
quired to prepare a “technical report” (which petition-
ers also refer to as a “validation study”) detailing the
steps it took in designing the tests. Pet. App. 326a-
327a, 596a. 10S did not provide this report to the City.
Pet. App. 597a. It never offered to do so (CAJA462),
and there is no evidence that the City attempted to
prevent I0S from preparing a technical report. Ac-
cording to 10S, the technical report was not “a neces-
sary document,” since the technical report would only
summarize “other documents that already existed[.]”
Pet. App. 597a; see Pet. App. 338a (letter from IOS to
City stating that “there is nothing further we can add
concerning the development and administration of the
tests”). Notably, such a report would not have proved
whether the tests were in fact “valid,” i.e., whether the
tests actually identified the most qualified candidates;
rather, it would have described the test development
process (Pet. App. 596a).

6. Several months later, and before the City could
decide how to proceed, petitioners filed the present ac-
tion, effectively freezing the promotional process (Pet.
App. 1013a-1014a). Petitioners’ suit alleged, inter alia,
a Title VII claim against the City and equal protection
claims against the City and seven individuals, including
the two Board members who voted not to certify.
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JA194-196.2 Following discovery, both sides moved for
summary judgment. JA3-4. The district court granted
respondents’ summary judgment motion on the Title
VII and equal protection claims. JA12; Pet. App. 6a.’
The Second Circuit affirmed and then voted to deny re-
hearing en banc. JA16.

SUMMARY OF ARGUMENT

This case raises the question of what an employer
may do, consistent with Title VII and the Equal Pro-
tection Clause, when faced with an employment test
that appears to violate Title VII's disparate-impact
provisions. Petitioners claim that if an employer de-
clines to use the test results to make promotions, the
employer will thereby violate Title VII and the Equal
Protection Clause; indeed, they argue that both Title
VII and the Constitution require the certification of
such results. As the district court properly concluded,
neither claim survives summary judgment.

On Title VII, petitioners first assert that the stat-
ute mandates that the employer use the test results ir-
respective of whether doing so would entail a dispa-
rate-impact violation. Congress, however, has enacted

® The seven named individuals are: Malcolm Webber and
Zelma Tirado, the two members of the Civil Service Board who
voted not to certify the results; Boise Kimber, a member of the
board of fire commissioners who testified at the hearings; Thomas
Ude, Jr., the Corporation Counsel at the time of the hearings;
Mayor John DeStefano, Jr.; former Chief Administrative Officer
Karen Dubois-Walton; and former Director of Personnel Tina
Burgett.

® It therefore did not reach the question whether the individ-
ual respondents were entitled to qualified immunity.
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an employment discrimination statute that prohibits
disparate-impact discrimination as well as disparate
treatment; petitioners’ approach is irreconcilable with
the statute and must fail. Part I.A.

Nor is there any merit to petitioners’ fall-back posi-
tion that by declining to make promotions based on a
potentially flawed and discriminatory test, an employer
violates Title VII unless the test actually violated Title
VII. Rather, this Court’s precedents recognize the
competing obligations employers face and the related
need for flexibility, and have repeatedly refused to re-
quire an actual violation before permitting an em-
ployer’s voluntary action under Title VII. Part I.B.

Petitioners’ second fall-back position is that the
relevant standard for assessing when an employer may
decline to base promotions on an employment test is
whether there is a “strong basis” for concluding the use
of the tests would violate Title VII. Petitioners, how-
ever, import this “strong basis” standard from the con-
stitutional context; this Court has applied a different,
lower standard for statutory claims such as this, and
petitioners offer no reason to apply the higher standard
here. Nonetheless, in light of the facts of this case, this
dispute is largely of academic significance. In the pre-
sent context—in which an employer seeks to avoid vio-
lating Title VII’s disparate-impact provisions—the
“strong basis” standard would require, at most, a prima
facie case of a disparate-impact violation coupled with
evidence substantiating the inference of discrimination,
such as evidence suggesting that the tests were flawed
or that there were equally valid, less-discriminatory
alternatives. Part I.B.2.

Even assuming the Court applied the constitutional
“strong basis” standard, it is easily met here. In par-
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ticular, the Board heard evidence not only of a severe
racial disparity, but also of serious questions as to
whether the tests in fact properly identified the best
candidates for the job, and of alternatives that further
highlighted flaws in the tests and suggested less-
discriminatory options that were at least as valid as the
tests themselves. The Board’s decision was thus
grounded in a “strong basis.” Nor are there any mate-
rial disputed facts supporting petitioners’ apparently
distinct argument that the City was in fact motivated
by an intent to discriminate. Part I.C.

Petitioners’ final Title VII argument—that by de-
clining to certify the test results the City violated 42
U.S.C. § 2000e-2(1), which makes it unlawful for em-
ployers to “alter the results of” employment tests—
fails because declining to certify test results does not
alter the scores. Part I.D.

As to petitioners’ equal protection claim, their ar-
gument falters at the outset because strict scrutiny
does not apply. This case does not involve racial classi-
fications but rather race-neutral action—the non-
certification applied to all candidates of all races. For
strict serutiny to apply in such circumstances, petition-
ers would need to establish the City’s discriminatory
intent. Petitioners’ principal argument in this regard is
that compliance with Title VII constitutes a discrimina-
tory intent. This is contrary to the case law and would
up-end several statutory schemes and government
programs. Petitioners’ alternate argument, that com-
pliance was a pretext for an actual discriminatory pur-
pose, lacks any support in the record that could create a
material disputed fact necessary to survive summary
judgment. Part IT.A.
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In any event, even if strict scrutiny applies, re-
spondents’ narrow, race-neutral action survives review.
Compliance with Title VII's disparate-impact provi-
sions constitutes a compelling interest given that the
City readily satisfies the constitutional standard of
“strong basis” to conclude the use of the tests would
violate Title VII's disparate-impact provisions. Finally,
the City’s conduct, namely declining to certify tests
that appeared to violate Title VII, is by definition nar-
rowly tailored—the City did no more than avoid the
violation. Part II.B.-C.

ARGUMENT

I. DECLINING TOo CERTIFY THE TEST RESULTS DID NoOT
VIOLATE TITLE VII

Congress’s comprehensive statutory scheme guides
the answer to the question of what employers may do
when faced with a test with a severe adverse impact
where additional evidence substantiates the inference
of discrimination raised by the disparity: Consistent
with its statutory obligations, the employer should
simply decline to make use of the apparently discrimi-
natory test.

A. Title VII Does Not Require, But Rather Forbids,
Promotions Based On Employment Tests That
Violate The Disparate-Impact Provisions

Petitioners assert (Br. 43, 46, 49) that Title VII re-
quires employers to make promotions based on em-
ployment tests even where doing so would violate the
statute’s disparate-impact provisions. By arguing that
compliance with Title VII itself violates Title VII, peti-
tioners reject rather than apply the law Congress en-
acted.
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In Title VII, Congress acted to prohibit both “dis-
parate treatment” on the basis of race, gender, religion,
or national origin, as well as employment practices that
have a “disparate impact” and are not otherwise justi-
fied. Both disparate treatment and unjustified dispa-
rate impact are forms of discrimination. Disparate im-
pact recognizes that “some employment practices,
adopted without a deliberately discriminatory motive,
may in operation be functionally equivalent to inten-
tional discrimination.” Watson v. Fort Worth Bank &
Trust, 487 U.S. 977, 987 (1988). Thus, where an em-
ployment practice has an adverse impact, it will violate
Title VII unless (i) the practice is job-related and con-
sistent with business necessity and (i) there are no
equally valid, less-discriminatory alternatives. 42
U.S.C. § 2000e-2(a), (k)(1)(A). In addition to offering a
means to smoke out intentional discrimination,'® this
prohibition recognizes that an adverse impact serves as
a red flag that a practice may be flawed, thereby not
accurately selecting the most qualified candidates. Re-
quiring use of less-discriminatory alternatives ac-
knowledges that certain practices may appear neutral
but nonetheless perpetuate discrimination. See Griggs
v. Duke Power Co., 401 U.S. 424, 432 (1971) (disparate
impact seeks to root out employment practices that
“operate as ‘built-in headwinds’ for minority groups and
are unrelated to measuring job capability”).

Petitioners’ argument that compliance with dispa-
rate-impact provisions cannot justify forgoing promo-
tions asks this Court to read disparate impact out of the

10 Soe Albemarle Paper Co. v. Moody, 422 U.S. 405, 425
(1975); cf. International Bhd. of Teamsters v. United States, 431
U.S. 324, 339 n.20 (1977).
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statute. By resting on the platitude that avoidance of
unintentional discrimination cannot warrant intentional
discrimination (Br. 49; see also Br. 66-67), this argu-
ment assumes that compliance with Title VII’s dispa-
rate-impact provisions is itself diserimination. This as-
sumption flouts Congress’s intent—by ignoring the fact
that Congress expressly outlawed disparate impact in
order to combat discrimination, see Civil Rights Act of
1991, Pub. L. No. 102-166 § 2(2)-(3), 105 Stat. 1071,
1071; 42 U.S.C. § 2000e-2(a), (k)(1)(A), and by failing to
read the provisions of Title VII in harmony, United
States v. Atlantic Research Corp., 127 S. Ct. 2331, 2336
(2007). With the disparate-impact and disparate-
treatment prohibitions, “Congress did not intend to ex-
pose those who comply with [Title VII] to charges that
they are violating the very statute they are seeking to
implement.” 29 C.F.R. § 1608.1(a).

Under petitioners’ interpretation, an employer
faced with a test or other employment practice with a
disparate impact must nonetheless proceed with it even
if it is not appropriate for the position or there are less-
discriminatory alternatives. If the employer does not
do so, it will be deemed to have intentionally discrimi-
nated against the group that fared better under the
practice. This view transforms the adverse impact of
the practice from a red flag that the practice may be
unnecessary or discriminatory into a shield for those
who fared well under the dubious practice, even if they
did so precisely because of its defects.

Petitioners offer no relevant authority for this
reading of Title VII, and the case law that addresses
similar questions is contrary to their view. For exam-
ple, in Johnson v. Transportation Agency, 480 U.S. 616,
626 (1987), this Court concluded that Title VII permits
promotion decisions to be shaped by reliance on a gen-
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der-conscious affirmative-action program that is consis-
tent with congressional objectives under Title VII.
Given that holding—and petitioners offer no reason to
depart from it—it follows that promotion decisions can
be shaped by the need to comply with Title VII itself.

B. A Strong Basis In Evidence Of A Disparate-
Impact Violation Readily Suffices To Warrant
Non-Certification Of Test Results

Given that Title VII does not require an employer
to violate the disparate-impact provisions in order to
comply with the statute, the next question is in what
circumstances may an employer rely upon compliance
with Title VII as a justification for declining to certify
test results. The applicable standard must provide em-
ployers with sufficient flexibility to balance the compet-
ing interests at stake, namely the need to comply with
the various provisions in Title VII so as to avoid dis-
crimination and obtain the most-qualified workforce.

1. One approach petitioners espouse (Br. 43-44,
see also Br. 33) is that an employer may act to comply
with Title VII only where use of the tests for promo-
tions would actually violate Title VII’s disparate-
impact provisions. But this Court has rejected the ar-
gument that there must be a Title VII violation in or-
der to permit an employer to take remedial action un-
der Title VII. Johnson, 480 U.S. at 630; United Steel-
workers of Am. v. Weber, 443 U.S. 193, 208-209 (1979);
1d. at 213-215 (Blackmun, J., concurring). Petitioners
point to nothing that undermines these decisions, and
their rationale remains applicable here."

Y Even where the Court has assessed when, consistent with
the Equal Protection Clause, actions may be taken to remedy legal
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Petitioners’ approach, moreover, runs contrary to
Congress’s intent that voluntary compliance be “the
preferred means of achieving the objectives of Title
VIL.” Local No. 93, Int’l Ass’n of Firefighters v. City of
Cleveland, 478 U.S. 501, 515 (1986); see also 29 C.F.R.
§ 1608.1(b) (“Congress strongly encouraged employers”
to comply voluntarily); see U.S. Br. 12-13, 16-17.

Lacking support in the law, petitioners invoke the
specter of quotas or racial balancing and assert the
need to protect “bona fide merit systems.” Br. 55; see
also Br. 67. But requiring an actual disparate-impact
violation does not advance these interests. As an initial
matter, Congress has taken care to guard against such
results, see 42 U.S.C. § 2000e-2(j), including by enacting
a provision that prohibits race-norming of test scores,
1d. § 2000e-2(l). Thus, regardless of whether an em-
ployment test violates Title VII, there are protections
against such conduct. In addition, for employers seek-
ing to change an ongoing practice, petitioners’ rule (of
certain liability to one group or another) would have a
chilling effect that may result in employers forgoing
changes that will improve the hiring process.

Moreover, a standard that gives employers more
flexibility entails less aggressive uses of race than what
petitioners propose. Under petitioners’ view, employ-
ers should certify test results even if they have sub-
stantial concerns that using the tests would violate Ti-
tle VII. If, however, the tests are later judged to be
discriminatory, an appropriate remedy will often neces-

violations, it has not required proof of an actual violation. See, e.g.,
Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 277 (1986) (plurality
opinion); City of Richmond v. J.A. Croson Co., 488 U.S. 469, 500
(1989).
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sitate a messy unscrambling of decisions, with an ag-
gressive use of race.’? It is far preferable to permit
employers to decline to certify apparently discrimina-
tory tests even without conclusive evidence to that ef-
fect.

2. For these reasons, something less than an ac-
tual violation is sufficient to permit an employer to de-
cline to use tests for promotion decisions.”® Petitioners
suggest that, if the actual violation is not needed, the
standard is whether there is a “strong basis” on which
to conclude that use of the tests would violate Title VII.
Br. 49-50; see also Br. 56.

To support this view, petitioners rely on Wygant v.
Jackson Board of Education, 476 U.S. 267, 277 (1986)
(plurality opinion), and City of Richmond v. J.A. Cro-
son Co., 488 U.S. 469, 500 (1989), two equal protection
cases that used this standard in assessing when a gov-
ernment may resort to race-preferential policies as a
remedy for past discrimination. Petitioners offer no
explanation for why the threshold required to warrant
an affirmative-action program involving set-asides in
hiring or contracting ought to apply to the statutory
question under Title VII of when an employer may de-
cline to certify an employment test. Indeed, this
Court’s decisions in Johnson and Weber indicate that
the constitutional “strong basis” standard does not ap-
ply in the Title VII context and that Title VII sets a

12 See, e.g., Local No. 93, 478 U.S. at 510-515 (affirming ap-
proval of consent decree requiring promotion of minority firefight-
ers after judicial findings of past discrimination by city).

13 Accord Cato Inst. et al. Amicus Br. 13 (“The employer need
not be certain that the test establishes an adverse impact claim.”).
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lower standard. See Johnson, 480 U.S. at 627 n.6, 633
n.11; see also Weber, 443 U.S. at 213-215 (Blackmun, J.,
concurring).” In any event, the question whether a
lower standard ought to apply is of largely academic
significance in this case because even the higher
“strong basis” standard is satisfied here.

The Court has made clear that the “strong basis”
standard must give employers some flexibility so as to
balance the competing objectives employers face in try-
ing to comply with the Equal Protection Clause as well
as with various statutory provisions. In Wygant, for
example, there was the need to balance compliance
with the Equal Protection Clause and the obligation to
“eliminate” discrimination. 476 U.S. at 277 (plurality
opinion). Were the Court to import this standard here,
the same need to balance considerations would apply—
the City is seeking to comply with both its disparate-
treatment obligations and its disparate-impact obliga-
tions and faces potential liability on both fronts. Cf. id.
at 291 (O’Connor, J., concurring in part and concurring
in the judgment) (recognizing potential for liability on
both sides). The “strong basis” standard reflects that
difficult position by offering a bounded range of per-
missible conduct.

Assuming, arguendo, that the constitutional
“strong basis” standard is applicable here, the frame-
work for disparate-impact liability shapes the contours

4 Johnson and Weber, moreover, involved employer-initiated
affirmative-action policies that were not required by Congress and
that expressly sanctioned preferential hiring of minority and fe-
male employees. Here, the employer is merely declining to use
employment tests in an effort to comply with Congress’s mandate
in Title VII.
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of that standard. Where there is a prima facie case of
discrimination,’ the employment practice will not sur-
vive review if it is either not job-related and consistent
with business necessity or there exists an equally valid,
less-discriminatory alternative that still serves the em-
ployer’s legitimate business needs. 42 U.S.C. § 2000e-
2(a), (k)(1)(A). This Court has suggested that a “strong
basis” is met where the “threshold conditions” for li-
ability are present. Bush v. Vera, 517 U.S. 952, 978
(1996) (plurality opinion). This suggests that, in this
case, a prima facie case that the tests violate Title VII's
disparate-impact provisions may suffice. See Croson,
488 U.S. at 500. Accordingly, a “strong basis” is surely
met where there is a prima facie case and the inference
of discrimination is substantiated (though not necessar-
ily proven) by evidence that raises concerns about test
flaws or that suggests the availability of equally valid,
less-discriminatory alternatives.  Even under the
higher, constitutional “strong basis” standard, petition-
ers’ claim does not survive summary judgment.

C. In Light Of The Undisputed Facts, Affirmance Of
The Grant Of Summary Judgment In Favor Of
The City Is Warranted

The principal question of fact in this case is
whether the relevant standard, whether “strong basis”
or otherwise, has been met. This question arises as
part of the McDonnell Douglas analytical framework
governing petitioners’ claim, specifically, as part of the
question whether the City’s proffered reason for its ac-

13 This may be established through statistical evidence that
“the tests in question select applicants for hire or promotion in a
racial pattern significantly different from that of the pool of appli-
cants.” Albemarle, 422 U.S. at 425.
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tion—that it sought to comply with Title VII—is pre-
textual. The pretext question turns in part on whether
the stated rationale is credible; assuming, arguendo,
that the constitutional standard applies, the proffered
reason for non-certification is credible if there is a
“strong basis” to conclude that using the tests would
have violated Title VII. In this case, in light of the am-
ple evidence before the Board, this standard is easily
met. Petitioners’ alternate pretext argument is that
the City was engaged in race politics and intended to
harm whites in favor of African-Americans; this unsup-
ported argument is insufficient for the claim to survive
summary judgment.

1. The applicable framework

Petitioners’ Title VII claim is that the City inten-
tionally discriminated against them by declining to cer-
tify the test results. Such disparate-treatment claims
are traditionally assessed under the McDonnell Doug-

las analytical framework. See McDonnell Douglas
Corp. v. Green, 411 U.S. 792 (1973).

Under the McDonnell Douglas framework, a plain-
tiff alleging a disparate-treatment claim must first es-
tablish a prima facie case of discrimination. Texas
Dep’t of Cmty. Affairs v. Burdine, 450 U.S. 248, 252-253
(1981). That shifts the burden to the employer to ar-
ticulate a legitimate nondiscriminatory reason for its
action. McDonnell Douglas, 411 U.S. at 802. This bur-
den “is one of production, not persuasion; it ‘can involve
no credibility assessment.”  Reeves v. Sanderson
Plumbing Prods., Inc., 530 U.S. 133, 143 (2000) (quot-
ing St. Mary’s Honor Ctr. v. Hicks, 509 U.S. 502, 509
(1993)). The employer’s nondiscriminatory reason re-
buts the inference of discrimination and the employee
must then prove “diserimination vel non.” Id. This
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gives the plaintiff the “opportunity to demonstrate that
the proffered reason was not the true reason for the
employment decision.” Burdine, 450 U.S. at 256.

In this case, the Court can easily dispense with the
first two steps of the inquiry. The district court as-
sumed the first step, that petitioners established a
prima facie case of employment discrimination, and it is
assumed, arguendo, by the City here. The City’s prof-
fered legitimate nondiscriminatory reason for non-
certification is compliance with Title VII's disparate-
impact provisions.”® The City easily meets its burden
of production: The record reflects, among other things,
contemporaneous public statements and affidavits at-
testing to this rationale by the Board members who
voted against certification (JA166-167; CAJA1605,
1611), as well as the basis for the rationale (e.g. JA44-
48, 96-99). Critically, this evidence “need not persuade
the court that [the City] was actually motivated by the
proffered reasons,” because the burden of proving the
ultimate fact of discrimination “remains at all times
with the plaintiff.” Burdine, 450 U.S. at 254, 253;
Hicks, 509 U.S. at 510-511.

The pretext component of the analysis in this case
does not raise a genuine dispute of material fact,
though petitioners argue otherwise (e.g., Br. 54). A
plaintiff may demonstrate pretext in two ways: (1) “by
showing that the employer’s proffered explanation is
unworthy of credence” or (2) by showing “that a dis-

16 Any argument that compliance with Title VII is not a le-
gitimate nondiscriminatory reason fails; Congress has determined
that compliance with the disparate-impact provisions combats dis-
crimination—it does not itself constitute discrimination. See supra
Part L.A.
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criminatory reason more likely motivated the em-
ployer[.]” Burdine, 450 U.S. at 256. “[I]Jt is not
enough,” however, “to dis[]believe the employer; the
factfinder must believe the plaintiff’s explanation of in-
tentional discrimination.” Reeves, 530 U.S. at 147 (em-
phasis in original). The burden of demonstrating pre-
text thus “merges with the ultimate burden of persuad-
ing the court that [the plaintiff] has been the victim of
intentional discrimination.” Burdine, 450 U.S. at 256.

The first option, concerning the credibility of the
City’s proffered reason, rests on the standard discussed
in Part I.B., supra. Under the constitutional standard,
the proffered reason for non-certification—compliance
with Title VII's disparate-impact provisions—will be
credible if there is a “strong basis” that the tests vio-
lated Title VII. Even under this high standard, there
are no material disputed facts relevant to this inquiry
into the “strong basis.” Accordingly, even assuming ar-
guendo the Court were to apply this standard, affir-
mance is appropriate. See infra Part 1.C.2.

The second option for demonstrating pretext, es-
tablishing that the City was more likely motivated by a
discriminatory reason, similarly does not require re-
mand. The evidence to which petitioners point is
largely irrelevant and creates no genuine material fac-
tual disputes. See infra Part 1.C.3.

Notably, petitioners now assert that the McDon-
nell Douglas framework ought not apply and the bur-
den ought to rest on the City to “demonstrate that the[]
use of race was lawful.” Br. 48. Specifically, petition-
ers assert that the City’s reason for non-certification
should be treated as “direct evidence of the use of
race,” which would place the burden on the defendant.
Id. No court has passed on this argument, and the ef-
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fort to place the burden on respondents is both unsup-
ported by the case law'’ and futile: Regardless of the
allocation of the burden of proof, there are no genuine
disputes of material fact concerning whether there was
a strong basis in evidence.

2. There are no material disputed facts as to the
credibility of the City’s reason for declining
to certify the test results

A remand for consideration of the credibility of the
City’s stated rationale of complying with Title VII's
disparate-impact provisions is unnecessary here; the
evidence reflects no material disputed facts as to
whether there was a strong basis to conclude that the
use of the tests would violate Title VII. As an initial
matter, the test results establish a prima facie case of

Y In Trans World Airlines, Inc. v. Thurston, 469 U.S. 111,
121 (1985), an ADEA case, the Court held that a job transfer bene-
fit “diseriminatory on its face” (expressly dependent on age) was
“direct evidence of discrimination” that rendered McDonnell
Douglas inapplicable. Here, petitioners argue (Br. 48) that the
City’s “use of race” is such “direct evidence.” If petitioners’ argu-
ment is that efforts to comply with Title VII are “direct evidence”
of discrimination, it fails. This approach would up-end Title VII
law, leaving plaintiffs with a distinct advantage (a win unless the
employer can meet its heavy burden) where the employer was
merely seeking to comply with federal law. Unsurprisingly, this
Court has rejected comparable efforts to ease plaintiffs’ burdens in
Title VII cases. In Johnson, the employer cited an affirmative-
action program to explain the promotion decision, but despite the
use of “the sex of a qualified applicant,” the Court expressly ob-
served that McDonnell Douglas applied, and that it remained the
plaintiff’s burden to show pretext. 480 U.S. at 621, 626-627. Like
all plaintiffs bringing disparate-treatment claims, it is up to peti-
tioners to prove their case; if they cannot do so, the courts should
not assume entitlement to relief.
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discrimination, reflecting severe racial disparities. The
inference of discrimination created by the prima facie
case is substantiated by the evidence concerning the
tests and alternative testing means. The Board heard
ample evidence of problems in the test design that cre-
ated substantial doubt that the tests were properly as-
sessing the candidates for promotion, including prob-
lems relating to the content of the tests as well as the
testing method. Compounding these concerns was evi-
dence suggesting that alternatives would both better
assess the candidates and have a less adverse impact.
Even were the Court to apply the constitutional
“strong basis” standard, these factors combine to pro-
duce a sufficiently strong basis for concluding that the
tests violated Title VII’s disparate-impact provisions.

a. A prima facie case of disparate-impact
discrimination

Petitioners appear to concede (Br. 50-51) that had a
plaintiff challenged the tests, the test results would
have constituted prima facie evidence of a disparate-
impact violation, and properly so, given the “evidence
of adverse impact” (Br. 50; see also CAJA Add. 17, 30).
The pass rates of black candidates on the lieutenant and
captain exams were approximately one-half the corre-
sponding rates for white candidates. JA225-226. This
severe disparity is much lower than the 68% rate that
constituted a prima facie case of discrimination in Con-
necticut v. Teal, 457 U.S. 440, 443 (1982), and the 80%
rate (the 4/5ths rule) rule of thumb in the EEOC Uni-
form Guidelines on Employee Selection Procedures, 29
C.F.R. §1607.4(D). And given the rankings and the
Rule of Three, no African-Americans could be consid-
ered for any of the fifteen then-vacant lieutenant or
captain positions. JA223-224; 29 C.F.R. § 1607.4(D); cf.
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International Bhd. of Teamsters v. United States, 431
U.S. 324, 342 n.23 (prima facie case established where
no African-Americans hired as line drivers—“the in-
exorable zero”).

b. Evidence that the tests were mnot job-
related or consistent with business ne-
cessity

Petitioners insist that the City’s legitimate nondis-
criminatory reason, compliance with Title VII, cannot
be credible because the tests accurately measured the
most qualified candidates and the City knew as much.
See Br. 20, 35, 51-52, 54. Petitioners’ unsupported as-
sertions, however, neither undermine the ample evi-
dence indicating that the exams were flawed nor call
into question the Board’s concerns in this regard.

After five days of hearings, one of the Board mem-
bers voting against certification stated that, although
he was originally going to vote to certify, he had “heard
enough testimony here to give [him] great doubts about
the test itself and the testing”; the other stated that she
“fe[lt] that the process was flawed” and “the test was
flawed.” JA166-167."® These concerns were well
grounded in the testimony before the Board.

The testimony raised substantial questions regard-
ing whether the examinations accurately tested rele-
vant knowledge. Evidence before the Board revealed
that no one in New Haven had reviewed the tests (Pet.

18 Petitioners claim (Br. 15) that two City officials had no con-
cerns about test flaws, but the evidence is unequivocal that the
Board was interested in exam validity (see, e.g., CAJAT48) and
that the two Board members who voted against certification were
concerned about test flaws (JA166-167).
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App. 508a-509a; CAJA982), and Hornick, an industrial
psychologist, testified that by precluding internal re-
view, the City had made it “inevitabl[e]” that the tests
covered topics “that don’t necessarily match up into the
department.” JA98."” Hornick’s concerns were borne
out by evidence before the Board of irrelevant or con-
tradictory exam questions.?’

Testimony also raised concerns that the examina-
tions did not test the qualities necessary for a fire de-
partment captain or lieutenant but, rather, simply
tested rote memorization skills. Indeed, then-
Corporation Counsel Ude told the Board that questions
on the tests were similar to those in firefighter promo-
tional exams in New Jersey that a court had rejected as
being “more probative of the test-taker’s ability to re-
call what was in a particular text than their firefighting

19 The sole person to review the tests was a fire officer from
outside Atlanta. Pet. App. 509a. Not only is the relevance of this
review questionable, but standard practice requires review of an
exam by multiple experts. See Livingston & Zieky, Passing
Scores: A Manual for Setting Standards of Performance on Edu-
cational and Occupational Tests 16 (Eduec. Testing Serv. 1982); see
generally Brannick et al., Job and Work Analysis 276 (2d ed.
2007). Legel later testified that internal review was “[s]tandard
practice.” Pet. App. 635a; see also Ployhart et al., Staffing Organi-
zations: Contemporary Practice and Theory 315 (3d ed. 2006)
(“content validation of tests requires informed judgments from
people who know about the job”).

2 por example, one question asked whether to approach a
particular emergency from uptown or downtown, even though
such distinctions are meaningless in New Haven. JA48. For an-
other question, the correct response for New Haven practice was
not offered as an answer. JA44-45,
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or supervisory abilities.” JA137-138; JA148.2* Hornick
likewise raised concerns about the relevance for fire-
fighter promotions of multiple-choice exams, which test
rote memorization. JA102-103.

The evidence that has come to light in this litiga-
tion offers nothing to undermine the grounds to con-
clude the tests were flawed—rather, the evidence only
reinforces that there was ample cause for concern. To
start with, IOS did not design the tests so that 70, the
passing scores, actually reflected minimal competence
for promotion. Legel explained that I0S skipped the
“very critical process”—the Angoff workshop—that
determines proper cut-off scores. Pet. App. 698a.% In-
stead, IOS designed “difficult” written tests, which

2 See Vulean Pioneers, Inc. v. New Jersey Dep’t of Civil
Serv., 625 F. Supp. 527, 539-540 (D.N.J. 1985), aff’d, 832 F.2d 811
(3d Cir. 1987); see also, e.g., Firefighters Inst. for Racial Equality
v. City of St. Louis, 616 F.2d 350, 359 (8th Cir. 1980).

22 While petitioners assert (Br. 7) that the “cutoff ... score
was calibrated to equate with minimal competence,” it is undis-
puted that I0S did not perform an Angoff workshop (Pet. App.
697a-698a). While I0S claimed that it did not perform this step
because of New Haven’s concerns for secrecy (Pet. App. 697a-
698a), the reason is irrelevant to the question whether the tests
were properly designed. Cf. Isabel v. City of Memphis, 404 F.3d
404, 413 (6th Cir. 2005) (affirming rejection of test where district
court found ““the cutoff score was nothing more than an arbitrary
decision and did not measure minimal qualifications). Having
failed to conduct an Angoff workshop, there is no evidence that
I0S took any other steps to calibrate the scores. See Pet. App.
338a (I0S letter stating “there is nothing further we can add con-
cerning the development and administration of the tests”); Pet.
App. 330a (explaining information a technical report typically con-
tains, including cut-off score calibration process, but not claiming
I0S calibrated the scores here).
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necessarily screened out large numbers of candidates.
Pet. App. 685a. This Court has disapproved of this
very approach. See McDonnell Douglas, 411 U.S. at
806 (suggesting that “a testing device which overstates
what is necessary for competent performance” would
be improper); 29 C.F.R. § 1607.5(H).

Moreover, in his testimony, Legel never suggested
that the tests were calibrated closely enough to be used
to rank-order candidates, which requires that each
higher score reflect better anticipated job perform-
ance.” The precision of the scores was critically impor-
tant because of the intervening state court decision in-
terpreting the Rule of Three so as to prevent the City
from rounding to the nearest integer (CAJA1706-1720),
which meant that New Haven would be promoting
based on score differentials of a tenth, or even a hun-
dredth, of a point.

Petitioners do not suggest that these concerns
about flaws are unfounded except insofar as they insist
that the City knew “or willfully endeavored to avoid
knowing” that the tests were valid. Br. 51. This argu-
ment rests on their claim that the test designer “stood
ready” to provide, and the City refused to receive, a
“technical report” that would have proved the tests
were job-related. Br. 51-52. This argument is a red
herring.

The “technical report” or “validation study” would
not, as petitioners’ arguments (Br. 51-52) suggest, ac-

23 See 29 C.F.R. § 1607.15(C)(7) (employer should “specify the
evidence showing that a higher score on the selection procedure is
likely to result in better job performance”); Am. Psychological
Ass'n, Standards for Educational and Psychological Testing 29-31
(1999) (tests used for ranking require higher levels of precision).
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tually prove whether the tests were “valid” in the sense
of being job-related to properly assess the candidates
for the promotions. Rather, as IOS itself has made
clear, it is a descriptive document that lays out the
steps taken in the process of designing a test. 10S ex-
plained this report is not in itself “a necessary docu-
ment” because it simply summarizes the test develop-
ment process. Pet. App. 596a-597a; see also Pet. App.
338a (I0S letter stating “there is nothing further we
can add concerning the development and administra-
tion of the tests[]”). The report would not have proved
whether the tests themselves were valid or flawed and,
in turn and contrary to petitioners’ suggestion (Br. 11,
51-52), would not have protected the City in any future
litigation, as the case law makes clear. See, e.g., Fire-
fighters Inst. for Racial Equality v. City of St. Lousis,
616 F.2d 350, 357 (8th Cir. 1980) (St. Louis “attempted
to establish the validity of the examination” and sub-
mitted a validation study, but “the examination is not
content valid”).

c. Evidence of -equally wvalid, Iless-
discriminatory alternatives

The evidence before the Board of various less-
discriminatory alternatives further supported the in-
ference from the severe adverse impact. Petitioners
cite nothing that suggests otherwise. The proposed al-
ternatives included different ways to use the same type
of tests as well as different testing regimes entirely.

First, the Board heard evidence of an alternative
that would weight written and oral portions of the
exam differently. See JA65-66, 150. The written com-
ponent tested for technical knowledge, and the oral
component tested for skills. Pet. App. 648a-650a. The
relative weightings were arbitrary: They did not re-
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flect any assessment of the relative importance of the
two components for job performance, but simply came
from a contract with the union. Pet. App. 606a-607a.
Because the City’s weightings were arbitrary, a differ-
ent weighting would have been at least as valid. Tes-
timony indicated that neighboring Bridgeport’s tests
use different weightings and are less discriminatory.
JAG65-66. Based on the raw test scores (Pet. App. 437a-
438a), if the tests were weighted 70%/30% oral/written,
then two African-Americans would have been consid-
ered for lieutenant positions and one for a captain posi-
tion.

Second, promoting under the City’s previous inter-
pretation of the Rule of Three would have been a less-
discriminatory alternative. Pet. App. 443a-444a. As
explained, supra pp. 4-5, under the former interpreta-
tion (the City’s interpretation at the time the tests
were designed and administered), the Rule of Three
would have permitted rounding scores to the nearest
integer and promoting from the top “ranks,” yielding
additional candidates available for each promotion slot.
Under this option, candidates eligible for the open slots
for both positions would have included four African-
Americans and one additional Hispanic candidate. See
Pet. App. 437a-438a. That a state court permanently
enjoined the City from employing this interpretation as
a matter of municipal law (Pet. App. 443a-444a) does
not eliminate this option as an alternative or otherwise
immunize the City from Title VII liability, 42 U.S.C.
§ 2000e-7.

24 See Brown v. City of Chicago, 8 F. Supp. 2d 1095, 1111-1112
(N.D. IIl. 1998) (method city explored was available alternative,



34

This alternative of construing the Rule of Three to
permit rounding is a form of “banding” of scores; band-
ing is rooted in the fact that every exam has some mar-
gin of error, i.e., an amount by which a candidate’s
score might fluctuate independent of the candidate’s
true quality.”® As Judge Posner has explained, banding
is “a universal and normally an unquestioned method of
simplifying scoring by eliminating meaningless grada-
tions” between two candidates whose scores differ by
less than the margin of error. Chicago Firefighters Lo-
cal 2 v. City of Chicago, 249 F.3d 649, 656 (7th Cir.
2001); see also, e.g., Biondo v. City of Chicago, 382 F.3d
680, 684 (7th Cir. 2004) (banding properly “respect[s]
the limits of [an] exam’s accuracy while avoiding any
resort to race or ethnicity”). Petitioners even stated
that “alternatives such as banding of candidates within
a %eﬁned score spread are reasonable.” Pet. CA Reply
9.

The Board also heard evidence of alternative test-
ing approaches, including situation-judgment tests and
assessment centers. JA102-103. Hornick informed the
Board that situation-judgment exams evaluate candi-
dates on “the ability to apply their knowledge as op-
posed to [the ability to] memorize[.]” Id. Situation-

even though state law prohibited it), aff’d sub nom. Bryant v. City
of Chicago, 200 F.3d 1092 (7th Cir. 2000).

2 Am. Psychological Ass'n, Standards for Educational and
Psychological Testing 25 (1999).

%6 Seore banding does not violate the prohibition on adjusting
scores in Section 2000e-2(0); treating scores within a certain range
(for instance, a range that covers the margin of error) as function-
ally equivalent does not implicate this provision as the alteration
affects all races equally. Local 2,249 F.3d at 655-656.
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judgment tests (a type of written test) are viewed as
“good predictors of job performance” that regularly
produce much less adverse impact than job-knowledge
tests. McDaniel et al.,, Use of Situational Judgment
Tests to Predict Job Performance, 86 J. Applied Psy-
chol. 730, 736 (2001). Assessment centers evaluate ac-
tual behavior in typical job tasks, and when properly
developed “show considerable predictive validity.”
Int’l Task Force on Assessment Ctr. Guidelines, Guide-
lines and Ethical Considerations for Assessment Cen-
ter Operations 2, 8 (2000).

Petitioners do not counter any of this evidence and,
in fact, evidence in this litigation only confirms that
other less-discriminatory alternatives were available.
For example, the City could have required minimum
competency on both oral and written exams, especially
since they were testing for different traits. Instead,
the City’s approach permitted a candidate to compen-
sate for a failing score on one component with a high
score on the other, a rule that favored two white candi-
dates within the ten eligible for promotion to lieutenant
who had failed the oral portions of the exam. Pet. App.
437a.*" Based on the raw test scores, the alternative
requirement of passing scores on each component
would have allowed the City to consider one African-
American for a lieutenant promotion. See id.

% % %

2t Cf. Gulino v. New York State Educ. Dep’t, 460 F.3d 361,
387 (2d Cir. 2006) (validity of one component could not justify a
multi-component test when a candidate could compensate for fail-
ing one part with a high score on another).
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In this case, the evidence yields no material dis-
puted facts concerning the credibility of the Board’s
reason for declining to certify the test results, namely
the need to comply with Title VII. The inferences of
discrimination to be drawn from the extreme adverse
impact were buttressed by evidence of flaws in the
tests as well as less-discriminatory and equally, if not
more, valid alternatives. Taken together, these consid-
erations more than suffice to permit the City’s ap-
proach, even if the Court applies the constitutional
“strong basis” standard. That the tests had their sup-
porters does not cast doubt on the credibility of the
Board’s conclusion or undermine the “strong basis” in
light of the substantial evidence that supported the in-
ference of discrimination.

3. Petitioners’ assertion that the City was moti-
vated by discriminatory intent cannot survive
summary judgment

Unable to assail the credibility of the legitimate
nondiscriminatory reason of compliance with Title VII,
petitioners contend (see, e.g., Br. 54) that the City was
motivated by a discriminatory intent—namely, that it
sought to discriminate against whites in favor of Afri-
can-Americans (notwithstanding the fact that whites
outnumber African-Americans in New Haven).?® The
evidence to which petitioners point offers nothing that
could “lead a rational trier of fact to find for” petition-

28 According to the 2000 census, 43.5% of the population of
New Haven was white and 37.4% was black. U.S. Census Bureau,
State & County, QuickFacts, New Haven, Connecticut, at http://
quickfacts.census.gov/qfd/states/09/0952000.html (last visited Mar.
18, 2009).
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ers. Matsushita Elec. Indus. Co. v. Zenith Radio
Corp., 475 U.S. 574, 587 (1986).

Petitioners’ arguments center around the view that
race politics motivated the decision not to use the test
scores, and the race politics arguments in turn focus on
respondent Boise Kimber, an African-American minis-
ter. See Br. 11, 14, 17, 27 n.13, 30-31. Petitioners prin-
cipally point to Kimber’s public testimony before the
Board®—even though Kimber was only one of numer-
ous speakers, including petitioner Ricci himself as well
as counsel for petitioners. Petitioners’ counsel strongly
urged the Board to certify, threatening legal action.
CAJAS814-817. Petitioners offer no basis to conclude
that Board members were influenced (improperly or
othelg:vise) by Kimber, petitioners’ counsel, or anyone
else.

The arguments concerning Kimber also ignore the
relevant decision-makers regarding test certification,*
namely the members of the Civil Service Board. See

2 For ease of reference, petitioners cite the following to sup-
port their statements concerning Kimber: Pet. App. 490a-498a,
780a-781a, 812a-816a, 857a-858a, 882a-883a; CAJAH56-559. Addi-
tional relevant testimony appears at: CAJAT68-771, 798, 873-897,
904-905.

30 Cf. City of Cuyahoga Falls v. Buckeye Cmty. Hope Found.,
538 U.S. 188, 195-198 (2003) (failure to show that allegedly dis-
criminatory motives of voters could be attributed to city officials
defeated equal protection claim against city officials on summary
judgment).

3 Cf. City of Mobile v. Bolden, 446 U.S. 55, 74 n.20 (1980)
(“To the extent that the inquiry should properly focus on the state
legislature, ... the actions of unrelated governmental officials
would be, of course, of questionable relevance.”).
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supra p. 6. Petitioners have not pointed to any evi-
dence suggesting that any Board member was moti-
vated by an intent to discriminate and the contempora-
neous statements of the Board members opposing certi-
fication are to the contrary. Moreover, there is no evi-
dence of any improper contact between Board members
and City officials or that the Board’s investigation was
not independent.* It is revealing that, despite the fact
that their allegations necessarily center around the
Board members voting against certification, petitioners
did not even seek to depose them.®

Petitioners attempt to create an inference of dis-
criminatory intent by declaring that “New Haven and
its officials have a documented history of violating
Connecticut law to give minorities advantageous
treatment in public employment.” Br. 29. To the con-
trary, the City Fire Department’s litigation history

%2 petitioners allege that City officials kept information from
the Board, including a letter from I0S. Br. 11-12. Yet the record
suggests that the City in fact provided the letter to the Board
(CAJA1260) and, moreover, the record reveals that the City facili-
tated I0S’s testimony before the Board (CAJA501) and that 10S
testified in detail regarding the topics outlined in the letter. Com-
pare Pet. App. 501a-536a (I0S testimony) with Pet. App. 337a-339a
(IOS letter). Likewise, no discriminatory intent can be inferred
from the fact that the City did not request a technical report, for
the report would have simply described the process, and therefore,
was not a “necessary document” (Pet. App. 596a-5697a). See supra
pp. 31-32. Other allegations that City officials kept information
from the Board are similarly without merit. Compare Br. 14 (as-
serting the fire chief and assistant chief were “[n]ot allowed to
speak” to the Board) with Pet. App. 850a; CAJA1342.

% Indeed, Webber and Tirado filed affidavits in this litigation
stating that their votes were due to concerns that certifying would
result in violating federal civil rights laws. CAJA1604, 1610.
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demonstrates  discrimination = against  African-
Americans, not whites. See Broadnax v. City of New
Haven, 851 A.2d 1113, 1138-1139 (Conn. 2004) (revers-
ing dismissal of claim of intentional discrimination
against African-American firefighters), on remand,
No. CV980412193S, 2008 WL 590818, at *1-*2 (Conn.
Super. Feb. 19, 2008) (unpublished) (awarding front pay
and noting earlier award of back pay after June 2005
jury verdict on equal protection claim). Indeed, none of
the cases that petitioners cite (Br. 5-6, 29) for the alle-
gation that the City has favored minorities included
any g}lding of “advantageous treatment” of “minori-
ties.”

Given that petitioners have failed to identify any
relevant evidence of race politics or discriminatory mo-
tives, there is no genuine factual dispute on the matter
and no reason to proceed to trial. See Celotex Corp. v.
Catrett, 477 U.S. 317, 323-324 (1986) (“One of the prin-
cipal purposes of the summary judgment rule is to iso-
late and dispose of factually unsupported claims or de-
fenses[.]”).

% Three of the cited opinions did not even mention the possi-
bility of discrimination.  Hurley v. City of New Haven,
No. 054009317, 2006 WL 1609974 (Conn. Super. May 23, 2006) (un-
published); Bombalicki v. Pastore, No. 378772, 2001 WL 267617
(Conn. Super. Feb. 28, 2001) (unpublished); Henry v. Civil Serv.
Comm’n, No. 411287, 2001 WL 862658 (Conn. Super. July 3, 2001)
(unpublished). In the fourth case (filed by petitioners’ counsel),
the court did not consider the discrimination allegations. Kelly v.
City of New Hawven, 881 A.2d 978, 986 n.12 (Conn. 2005).
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D. 42 U.S.C. § 2000e-2(1) Does Not Prohibit A Deci-
sion To Decline To Certify Test Results

Finally, petitioners argue (Br. 62-66) that the non-
certification of the exams violates 42 U.S.C. § 2000e-
2(1), which makes it unlawful for an employer “to adjust
the scores of, use different cutoff scores for, or other-
wise alter the results of, employment related tests on
the basis of race[.]” This Court should reject this
strained reading of Section 2000e-2(1).%°

To start with, the plain language of the statute,
which forbids “alter[ing] the results of ... tests,” does
not prohibit declining to use a test. See U.S. Br. 20 (de-
fining “alter”). Section 2000e-2(), moreover, is entitled
“Prohibition of discriminatory use of test scores,” 42
U.S.C. § 2000e-2(l) (emphasis added), and “otherwise
alter[ing]” must be read in conjunction with the two
prohibitions preceding it—those of “adjusting the
scores of” and “using different cutoff scores for” tests.
The “otherwise altering” prohibition thus applies only
to test scores that are being used. Indeed, Congress
expressed that these prohibitions are triggered only
“once a test is determined to be employment related.”
137 Cong. Rec. 29,047 (1991).

II. DECLINING To CERTIFY THE TEST RESULTS DID NoT
VIOLATE THE EQUAL PROTECTION CLAUSE

The equal protection question in this case ad-
dresses what a public employer may do when faced
with tests that appear to violate Title VII's disparate-
impact provisions. Here, the City did not adopt af-

% The lower courts did not address this argument—which
was not squarely presented below—and thus offered no interpre-
tation of this provision.



41

firmative-action policies, engage in racially proportional
promotions, or adjust test scores to benefit minority
candidates. Rather, it merely declined to use the tests
given substantiated concerns that such use would vio-
late the disparate-impact provisions of Title VII. This
approach to tests that raise red flags about whether
candidates are being properly evaluated for promotion
is precisely the sort of race-neutral, narrow conduct di-
rected towards compliance with Congress’s mandate
and assuring a fair and merit-based selection process
that the Constitution permits.

A. The Non-Certification Of The Test Results Did
Not Trigger Strict Scrutiny

Petitioners appear to argue that strict scrutiny ap-
plies for two reasons: first, because the non-
certification is allegedly a racial classification such as
those in cases like Adarand Constructors, Inc. v. Pejia,
515 U.S. 200 (1995), and Croson, 488 U.S. 469, and sec-
ond, because respondents purportedly acted with dis-
criminatory intent. The first argument fails on its face;
the second does not survive review at summary judg-
ment.

1. Declining to certify the test results did not
entail racial classifications triggering strict
scrutiny

Petitioners suggest (Br. 21-27) that this case in-
volves racial classifications such as occurred in cases
like Parents Involved in Commumnity Schools v. Seattle
School District No. 1, 127 S. Ct. 2738 (2007), Adarand,
and Croson. These cases, however, all involved the al-
location of opportunities that expressly depended on
the race of the individual. Parents Involved, 127 S. Ct.
at 2746; Adarand, 515 U.S. at 213; Croson, 483 U.S. at
477-478.
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The government action at issue here, which did not
treat individuals differently according to race, is of a
fundamentally different character. The promotions pe-
titioners seek have not been awarded on the basis of a
racial quota or pursuant to an affirmative-action plan,
nor will they be. Rather, all that has happened is that
the test results went uncertified for all candidates,
those who passed and those who did not, where both
categories included white and black individuals. Pet.
App. 429a-436a; JA227. This case thus lacks the hall-
mark of express racial classifications—*“state-mandated
racial label[s]” that determine the “allocation of bene-
fits and burdens.” Parents Involved, 127 S. Ct. at 2797
(Kennedy, J., concurring in part and concurring in the
judgment). Indeed, petitioners have repeatedly noted
that, under these tests, African-Americans as well as
Hispanics would have been available to be promoted.
See, e.g., Br. 61-62 n.27 (asserting that “the city denied
5 highly qualified minorities well-deserved promo-
tions—to their dismay, see Pet. App. 420a-422a” as a
result of its decision not to use the tests); Br. 26 & n.11.
The non-certification “neither says nor implies that
persons are to be treated differently on account of their
race.” Crawford v. Board of Educ., 458 U.S. 527, 537
(1982).

That the higher-scoring group was disproportion-
ately white does not render non-certification a racial
classification; it simply means that the race-neutral
conduct had differential effects, and such effects can
trigger strict scrutiny only if accompanied by discrimi-
natory intent. Washington v. Davis, 426 U.S. 229, 242
(1976); see infra Part II.LA.2. Any such argument,
moreover, presumes a critical factor that is absent
here—that the tests properly assessed candidates for
promotion. If the tests did not do so—and, as discussed
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above, see supra Part 1.C., there is at least a strong ba-
sis to conclude they did not—then any argument about
disproportionate effects fails because the white candi-
dates with superior scores should not have obtained
those scores in the first place. Cf. Croson, 488 U.S. at
526 (Scalia, J., concurring in the judgment) (a “State
may ... givle] to a previously rejected black applicant
the job that, by reason of discrimination, had been
awarded to a white applicant, even if this means termi-
nating the latter’s employment. In such a context, the
white job-holder is not being selected for disadvanta-
geous treatment because of his race, but because he
was wrongfully awarded a job to which another is enti-
tled.”); see also Billish v. City of Chicago, 989 F.2d 890,
895 (7th Cir. 1993) (en banc) (Posner, J.) (Plaintiffs
“have no vested rights in their position on an eligibility
list compiled on the basis of an examination that may
have been biased in favor of whites”).

In an effort to suggest that racial classifications
were nonetheless at issue, petitioners repeatedly refer
to “race-coded lists,” stating, for example: “Using race-
coded lists to determine whether to certify, the city and
its officials acted on raw racial labels and distributions.”
Br. 23. But the lists did not lead to differential treat-
ment, which is what raises the constitutional question.
Croson, 488 U.S. at 493 (plurality opinion) (racial classi-
fication worked to deny to non-minorities opportunities
to compete for contracts).® Rather, the lists were just

% Petitioners’ suggestion (Br. 25) that Croson is comparable
because there had been “across-the-board cancellation of bids” ig-
nores the central issue in that case, which was not the cancellation
of bids, but what petitioners acknowledge (id.) was a “minority-
subcontracting set-aside.” Here, there is no comparable program;
rather, petitioners challenge the non-certification standing alone.
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lists, the mere existence of which is required under
EEOC guidelines concerning records of racial impact of
employment practices. 29 C.F.R. § 1607.15(A); see also,
e.g., Parents Involved, 127 S. Ct. at 2792 (Kennedy, J.,
concurring in part and concurring in the judgment) (it
would be permissible to “track[] enrollments, perform-
ance, and other statistics by race”); Shaw v. Hunt, 517
U.S. 899, 925-926 (1996) (Shaw II) (Stevens, J., dissent-
ing) (strict scrutiny ought not apply to decision to re-
quire race disclosures on the census).

2. Strict scrutiny is not warranted on the theory
that respondents acted with discriminatory
intent

This Court has found that certain race-neutral con-
duct may nonetheless trigger strict scrutiny. However,
to avoid the harm that would flow from subjecting
every government decision to strict scrutiny, facially
neutral conduct is entitled to “judicial deference” unless
the plaintiff demonstrates that a “discriminatory pur-
pose has been a motivating factor in the decision.” Vil-
lage of Arlington Heights v. Metropolitan Hous. Dev.
Corp., 429 U.S. 252, 265-266 (1977). Apparently invok-
ing this theory, petitioners contend (Br. 23) that all of
the reasons provided by respondents are “grounded on
the race of the successful candidates” and thus respon-
dents’ conduct triggers strict scrutiny. Specifically,
they contend that strict scrutiny applies whether the
motivation was Title VII compliance or a refusal to
promote white candidates because they were white.
Br. 23-26. Neither argument warrants the application
of strict serutiny in this case.
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a. The intent to comply with Title VII

Petitioners’ argument (Br. 24) that an intent to
comply with Title VII’s disparate-impact provisions is a
“race-related reason[]” that warrants strict scrutiny is
contrary to this Court’s cases and threatens many long-
accepted practices.

As a general matter, this Court’s equal protection
cases favor race-neutral action even when geared to-
wards ends that relate to race, whether they be diver-
sity in higher education or improved economic opportu-
nities for minorities. See Grutter v. Bollinger, 539 U.S.
306, 339 (2003) (narrow tailoring requires, tnter alia,
“serious, good faith consideration of workable race-
neutral alternatives that will achieve the diversity the
university seeks”); Croson, 488 U.S. at 509 (“Even in
the absence of evidence of discrimination, the city has
at its disposal a whole array of race-neutral devices to
increase the accessibility of city contracting opportuni-
ties to small entrepreneurs of all races.”).

Several Justices have suggested more explicitly
that conduct that is race-neutral but nonetheless taken
for what petitioners would term a “race-related reason”
would not trigger strict scrutiny. In the context of
elementary schools, for example, Justice Kennedy sug-
gested that school officials concerned about “student-
body compositions ... are free to devise race-conscious
measures to address the problem in a general way and
without treating each student in different fashion solely
on the basis of a systematic, individual typing by race.”
Parents Involved, 127 S. Ct. at 2792 (Kennedy, J., con-
curring in part and concurring in the judgment). Pro-
posing approaches that are clearly “race-related” under
petitioners’ approach, such as “strategic site selection
of new schools; ... allocating resources for special pro-
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grams; recruiting students and faculty in a targeted
fashion; and tracking enrollments, performance, and
other statistics by race,” Justice Kennedy stated:
“These mechanisms are race conscious but do not lead
to different treatment based on a classification that
tells each student he or she is to be defined by race, so
it is unlikely any of them would demand strict scrutiny
to be found permissible.” Id.

Similarly, Justice Thomas’s discussion of decisions
made with diversity objectives in mind suggests that
such decisions would probably not be subjected to strict
scrutiny. For example, “the adoption of different ad-
missions methods” by public universities in order to in-
crease the diversity of their student-bodies, “such as
accepting all students who meet minimum qualifica-
tions,” likely would not be subject to strict scrutiny.
See Grutter, 539 U.S. at 361 (Thomas, J., concurring in
part and dissenting in part). Justice Thomas also ex-
plained that when schools use tests like the LSAT de-
spite “racially skewed results,” if they “then attempt to
‘correct’ for black underperformance,” that will trigger
strict scrutiny because “[h]aving decided to use the
LSAT, [schools] must accept the constitutional burdens
that come with this decision.” Id. at 370. The sugges-
tion is that a school may freely decide not to use the
LSAT in the first place given the “poor performance of
blacks.” Id. at 369. Justice Scalia has supported com-
parable conduct: race-neutral programs with “a dispro-
portionately beneficial impact on blacks,” such as a
“race-neutral remedial program aimed at the disadvan-
taged as such,” are “in accord with the letter and the
spirit of our Constitution.” Croson, 488 U.S. at 528
(Scalia, J., concurring in the judgment) (emphasis in
original).
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These cases demonstrate that in cases such as Ar-
lington Heights, “discriminatory purpose” did not ex-
tend to any consideration of race. And if race-neutral
action may be taken, without triggering strict scrutiny,
with the goal of achieving diversity or providing im-
proved opportunities to certain groups—goals that
state or local actors arrive at sua sponte—then surely
efforts to comply with a mandate set by Congress will
not be deemed “discriminatory.” See infra Part I1.B.

Not only do petitioners offer no relevant authority
in support of their approach, but its far-reaching conse-
quences also undermine its viability. In the employ-
ment context alone, any employer’s decision to switch
from one race-neutral promotion system to another
would be treated as a racial classification subject to
strict scrutiny if it were adopted even in part to avoid
the disparate effects of the prior system. A State’s de-
cision to eliminate a veterans’ preference, for example,
would be treated as a gender-based classification if the
elimination were motivated by a desire to eliminate the
adverse effect the preference had on women.

Beyond Title VII, the race-neutral practices with
race-related goals approved of above would be cast into
doubt, as would be race-neutral actions taken to comply
with such laws as the Voting Rights Act, the Fair
Housing Act’s prohibition on discrimination, 42 U.S.C.
§ 3604(b), and Title VI's regulations prohibiting the
adoption of policies that have “the effect of ... substan-
tially impairing accomplishment of the objectives of the
program as respects individuals of a particular race,
color, or national origin,” 28 C.F.R. § 42.104(b)(2). Nu-
merous other contexts where race is taken into account
would also be at risk. For example, “a provision of the
No Child Left Behind Act ... requires States to set
measurable objectives to track the achievement of stu-
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dents from major racial and ethnic groups.” Parents
Involved, 127 S. Ct. at 2766 (citing 20 U.S.C.
§ 6311(b)(2)(C)(v)). If a State were to act on this data—
by, for example, increasing investment in Head Start—
that also would be subject to strict scrutiny.*” Even the
census, which has collected data on race since 1790, see
1 Stat. 99, 101-102 (1790), and is used for purposes of
determining grant benefits, local planning, legislation,
and other purposes, would be constitutionally suspect.

b. The purported intent “not to promote
white firefighters precisely because they
were white”

Petitioners’ alternate theory of intent is that re-
spondents’ aim was racial balancing and thus they re-
fused to certify the tests because they did not want to
promote white firefighters because they were white.
Br. 25-26. For the reasons explained above, however,
this argument that compliance with Title VII was a
pretext for discrimination against whites cannot sur-
vive summary judgment. As discussed, petitioners fail

37 petitioners’ theory would similarly require strict scrutiny
to be applied to race-neutral action taken to try to remedy wide-
spread disparities in health. See, e.g., Roemer, Inner-City Mam-
mography Programs Aim to Make Breast Cancer “A Visible Dis-
ease,” 92 J. Nat’l Cancer Inst. 444, 445 (2000) (describing a “feder-
ally and state-funded program” of “breast and cervical cancer
screening” in Harlem); see also Pub. L. No. 106-525, § 301(b), 114
Stat. 2495, 2507 (2000) (“[T]he National Academy of Sciences shall
prepare and submit ... a report that—(1) identifies the data
needed to support efforts to evaluate the effects of socioeconomic
status, race and ethnicity on access to health care[.]”); see gener-
ally Burchard et al.,, The Importance of Race and Ethwic Back-
ground in Biomedical Research and Clinical Practice, 348 New
Eng. J. Med. 1170 (2003).
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to focus on the actual decision-makers, see, e.g., City of
Mobile v. Bolden, 446 U.S. 55, 74 n.20 (1980). Petition-
ers’ other allegations lack support in the record and do
not give rise to a genuine material factual dispute as to
the question of “discriminatory intent.” See supra Part
I.C.3.

B. Respondents Had A Compelling Interest In Com-
plying With Title VII’s Disparate-Impact Provi-
sions

Even if this Court determines that strict scrutiny
applies to the Board’s conduct in declining to certify the
tests for all candidates, it should conclude that respon-
dents have demonstrated a compelling interest in com-
pliance with Title VII. Petitioners argue (Br. 28-29)
that compliance with Title VII can never provide a
compelling interest, and (Br. 33) that even if it does, an
employer must prove a violation to invoke this interest.
Contrary to petitioners’ view and consistent with this
Court’s case law, compliance with Title VII's disparate-
impact provisions may provide a compelling interest
where the employer has a “strong basis in evidence” to
conclude that use of a test would violate Title VII. By
not requiring employers to prove a violation against
themselves, this standard creates a zone of permissible
conduct that provides the necessary, but still bounded,
flexibility to the employer. It also avoids imposing on
society the burden of a zero-sum approach to diserimi-
nation that, pitting race against race, converts day-to-
day government decision-making into presumptive con-
stitutional violations.

1. Compliance with Title VII's disparate-impact
provisions can be a compelling interest

Petitioners seek a holding that compliance with Ti-
tle VII's disparate-impact provisions can never be a
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compelling interest. Br. 28-33. Contrary to petitioners’
view, compliance with Title VII’s disparate-impact
provisions may be a compelling interest given the long-
standing approval by this Court and Congress of these
provisions and the destabilizing effect on the enforce-
ment of federal law of the contrary view.

That compliance with a federal statute may serve
as a compelling interest is entirely sensible. If that
were not the case, “then a State could be placed in the
impossible position of having to choose between com-
pliance with [the statute] and compliance with the
Equal Protection Clause.” League of United Latin
American Citizens (LULAC) v. Perry, 548 U.S. 399,
518 (2006) (Scalia, J., concurring in the judgment in part
and dissenting in part). This problem of hamstringing
employers is not solved by petitioners’ suggestion (Br.
29) that the disparate-impact provisions must bend to
the Equal Protection Clause because that clause is part
of the Constitution. This merely begs the question
whether the compliance with the statute—like any
other goal that is offered as a compelling interest—may
justify (when narrowly tailored) the kind of treatment
that the Equal Protection Clause otherwise guards
against.

Both this Court and Congress have approved of
disparate-impact liability, cementing its legitimacy
over almost forty years. Before disparate impact was
expressly addressed as such in Title VII, Griggs, 401
U.S. at 431, interpreted Title VII to “proscribe[] ...
practices that are fair in form, but disecriminatory in op-
eration.” This interpretation has been “repeatedly af-
firmed.” Watson, 487 U.S. at 988. Congress, too, has
approved liability for disparate-impact discrimination.
After noting Griggs with approval in the Committee
Reports on the 1972 amendments to Title VII, see S.
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Rep. No. 92-415, at 5 & n.1, 14 (1971); H.R. Rep. No.
92-238, at 8 (1971), Congress codified Griggs,
“provid[ing] statutory guidelines” for disparate-impact
claims, Civil Rights Act of 1991, Pub. L. No. 102-166,
§ 3(3), 105 Stat. 1071, 1071; see also id. §§ 104-105, 105
Stat. at 1074-1075.

This treatment by the Court and Congress only re-
inforces the conclusion that States, consistent with the
Supremacy Clause, are obligated to comply with Title
VII, including the disparate-impact provisions. Espe-
cially in light of this history, “it would be irresponsible
for a State to disregard” Title VII’s disparate-impact
provisions. Vera, 517 U.S. at 991 (O’Connor, J., concur-
ring) (addressing the question of compliance with Sec-
tion 2 of the Voting Rights Act as a compelling interest
in light of the Court’s implicit approval of Section 2).
Indeed, that the compelling interest relied upon here
comes from Congress and this Court, rather than from
a State, city, public educational institution, or the like is
important. See Croson, 488 U.S. at 521-525 (Scalia, J.,
concurring in the judgment) (citing concerns about
“plan[s] of oppression” devised by “‘smaller” political
units, as compared to ‘““extend[ed] sphere[s]” where
““it [is] less probable that a majority of the whole will
have a common motive to invade the rights of other
citizens” (quoting James Madison, The Federalist No.
10, at 82-84 (C. Rossiter ed. 1961))).

Petitioners appear to argue (Br. 28-29) that compli-
ance with Title VII's disparate-impact standard cannot
be a compelling interest because “the Equal Protection
Clause forbids only intentional racial discrimination in
governmental employment, not mere disparate im-
pacts.” Br. 29 (citing Davis, 426 U.S. at 242). But this
logic falls short: That the Equal Protection Clause does
not prohibit unintentional discrimination does not mean
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that avoiding unintentional discrimination cannot be a
compelling interest. Notably, the Equal Protection
Clause does not prohibit nondiverse student bodies in
higher education, but this Court has found such diver-
sity to be a compelling interest. See Grutter, 539 U.S.
at 328 (higher education); see also Parents Involved,
127 S. Ct. at 2789 (Kennedy, J., concurring in part and
concurring in the judgment) (grade-school). The lack of
diversity, moreover, is implicitly assumed to be unin-
tentional. See Parents Involved, 127 S. Ct. at 2752-2753
(contrasting the compelling interest of remedying ef-
fects of past intentional discrimination, which requires
a showing of past intentional discrimination, with di-
versity, which does not). Dawvis, moreover, itself ob-
served that even though the Equal Protection Clause
was limited to intentional racial discrimination, Con-
gress could prohibit unintentional discrimination, 426
U.S. at 248, as it has done in Title VII.

Although this Court has not resolved the question,
it has assumed in several decisions that compliance
with a federal statute constitutes a compelling interest,
and individual Justices have concluded as much. See,
e.g., Abrams v. Johnson, 521 U.S. 74, 91 (1997) (assum-
ing compliance with Section 2 of the Voting Rights Act
can be a compelling interest) (citing Miller v. Johnson,
515 U.S. 900, 921 (1995)); Shaw II, 517 U.S. at 915
(same). In LULAC, eight Justices concluded that com-
pliance with Section 5 of the Voting Rights Act was a
compelling interest. See 548 U.S. at 475 n.12 (Stevens,
J., concurring in part and dissenting in part, joined as to
this point by Breyer, J.); id. at 485 n.2 (Souter, J., con-
curring in part and dissenting in part, joined by Gins-
burg, J.); id. at 518 (Scalia, J., concurring in the judg-
ment in part and dissenting in part, joined by Roberts,
CJ., Thomas, J., and Alito, J.). Several Justices have
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agreed that compliance with Section 2 was as well.
Vera, 517 U.S. at 1033 (Stevens, J., dissenting, joined
by Ginsburg, J., and Breyer, J.) (describing majority’s
assumption that a State has a compelling interest in
complying with Section 2 as “perfectly obvious”); id. at
990-992 (O’Connor, J., concurring).

2. Respondents satisfy the “strong basis” stan-
dard for asserting compliance with Title VII
as a compelling interest

Petitioners argue that even if compliance with dis-
parate-impact provisions is a compelling interest, that
interest may be asserted only in certain circumstances.
Specifically, much like their Title VII arguments, peti-
tioners first assert that the tests must actually violate
the disparate-impact provisions if the tests are not to
be used for promotions, and second assert that, at the
least, a “strong evidentiary basis” for a disparate-
impact violation is needed. Br. 33-34. The case law re-
flects that, rather than proof of a violation, the “strong
basis” standard applies—a standard that respondents
readily satisfy.

As an initial matter, respondents need not demon-
strate an actual violation of Title VII's disparate-
impact provisions in order to assert compliance with
Title VII as a compelling interest. In Wygant, for ex-
ample, the Court considered the school board’s compel-
ling interest in remedying past discrimination and con-
cluded that an actual violation was not required, but
rather, the employer must have “a strong basis in evi-
dence for its conclusion that remedial action was neces-
sary.” 476 U.S. at 277 (plurality opinion); see also Cro-
son, 488 U.S. at 500. The Court has taken the same ap-
proach in cases where the compelling interest relates to
avoiding future violations. In Vera, 517 U.S. at 976
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(plurality opinion), the State sought to justify redis-
tricting on the ground that it had a compelling interest
in avoiding a violation of Section 2 of the Voting Rights
Act. Consistent with the recognition that a State has
no compelling interest in “avoiding meritless lawsuits,”
Shaw I1, 517 U.S. at 908 n.4, the Court explained that
some evidence of a violation of Section 2 was needed,
Vera, 517 U.S. at 978 (plurality opinion). Nonetheless,
the Court stopped well short of requiring—as petition-
ers would have it—evidence that would prove a Section
2 violation and required instead a “strong basis in evi-
dence.” Id. The Court’s refusal to require an actual
violation is appropriate here given the consequences of
imposing such a high threshold. As in the Title VII
context, see supra Part 1.B., requiring an actual dispa-
rate-impact violation may serve to freeze employment
practices, including those that are in fact discrimina-
tory, because of the disincentives this standard creates
for employers.

Here, as detailed above, there is evidence of a
prima facie disparate-impact violation—indeed, the sta-
tistical disparity is extreme. See supra Part 1.C.2.a,;
Pet. Br. 50-51. The Board also heard evidence of flaws
in test design and test content that support the conclu-
sion that the tests were not properly assessing candi-
dates for promotion and in turn reinforce the inference
of a disparate-impact violation. See supra Part 1.C.2.b.
The Board also heard evidence of a number of equally
valid, less-discriminatory alternatives. See supra Part
[.C.2.c. Petitioners, meanwhile, have identified no evi-
dence that shows concerns about test flaws or alterna-
tives ultimately to be unfounded. Such circumstances
are more than sufficient to establish a “strong basis” as
a matter of law; there is not merely evidence of a prima
facie case, but a prima facie case plus evidence of test
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flaws and less-discriminatory alternatives that substan-
tiated the inference of discrimination. See generally
supra Part 1.C.*®

C. The Non-Certification Of The Test Results Was,
By Definition, Narrowly Tailored To Achieve The
Compelling Interest In Avoiding Violations Of Ti-
tle VII's Disparate-Impact Provisions

Where a State’s compelling interest is to avoid vio-
lating a federal anti-discrimination statute, its conduct
is narrowly tailored if it “remed[ies] the anticipated
violation or achieve[s] compliance.” Shaw II, 517 U.S.
at 916. That is precisely what has happened here: The
compelling interest was to avoid an anticipated viola-
tion of Title VII by certifying and using the tests for
promotions, and the challenged conduct—declining to
certify the tests and use them for promotions—did just
that and no more. LULAC, 548 U.S. at 519 (Scalia, J.,
concurring in the judgment in part and dissenting in
part) (the State may not “use racial considerations to
achieve results beyond those that are required to com-
ply with the statute”).

This Court has warned that the State must engage
in “serious, good faith consideration of workable race-
neutral alternatives that will achieve the [goal]” and
must not “unduly harm members of any racial group.”
Grutter, 539 U.S. at 339, 341. Here, the City’s one-time

%8 The Court’s cases addressing the “strong basis in evidence”
standard do not undermine the conclusion that it is satisfied here.
In these cases, the defendants fell well short of establishing even a
prima facie case of a violation. See, e.g., Croson, 488 U.S. at 500
(city’s evidence provided “nothing approaching a prima facie case
of a constitutional or statutory violation”); Abrams, 521 U.S. at 91
(none of the “threshold findings” for the violation was established).
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conduct regarding promotions did not prefer one race
over another and by nature does not inflict undue harm
on particular racial groups.* See U.S. Br. 31 (observing
that while those who did well on the tests may be dis-
appointed, “disappointment is not in itself the sort of
‘unacceptable burden’ on innocent persons, [United
States v.] Paradise, 480 U.S. [149,] 182 [(1987)] (plural-
ity opinion), that must frustrate the accomplishment of
compelling interests as a constitutional matter”). Non-
certification was also more narrowly-tailored than
other race-neutral options, such as promoting by lot-
tery or abolishing promotions altogether.

Petitioners’ suggestions of more narrowly-tailored
options are entirely misplaced as they concern “steps
[that] might have [been] taken prior to administering
the tests[.]” Br. 41. Such “alternatives” are irrelevant
to respondents here, once faced with tests that ap-
peared, based on a variety of evidence, to violate Title
VII. Strikingly, one of the alternatives proposed (Br.
41) is “tutoring programs” targeted at minorities. But
such conduct is subject to exactly the type of overbroad
equal protection claim petitioners have brought in this
case—that a decision undertaken by an employer with
racial considerations in mind is automatically subject to
strict scrutiny and invalid. This suggestion, moreover,
unlike the conduct at issue here, allocates burdens and
benefits according to race.

9 of Wygant, 476 U.S. at 282-283 (plurality opinion) (“Denial
of a future employment opportunity is not as intrusive as a loss of
an existing job.”).
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CONCLUSION

For these reasons, the judgment of the Second Cir-

cuit should be affirmed.
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