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On February 22, 2010, the U.S. Supreme Court 

declined to review a Court of Appeals opinion 

regarding the necessity of obtaining a National 

Pollutant Discharge Elimination System (NPDES) 

permit for pesticide applications near 

watercourses.  National Cotton Council of 

America v. EPA, 553 F.3d 927 (6th Cir. 2009), 

cert. denied (U.S. Feb. 22, 2010) (Nos. 09-533 

and 09-547).  Under the Clean Water Act (CWA), 

33 U.S.C. §§ 1251-1387, entities that discharge 

pollutants into navigable waters generally must 

obtain an NPDES permit.  In 2007, EPA promulgated a final rule that excepted the application of 

pesticides from NPDES permit requirements so long as the application was done in accordance 

with the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA), 7 U.S.C. §§ 136-136y.  71 

Fed. Reg. 68,483.  The Court of Appeals, however, disagreed with the analysis contained in the 

EPA final rule.  The court found that excess pesticides and pesticide residue that entered 

waterways were considered to be waste and that their application required an NPDES permit.  

Thus, the court vacated the final rule, concluding that “dischargers of pesticide pollutants are 

subject to the NDPES permitting program.”  The Court of Appeals has stayed its decision until 

April 2011 to give EPA and state authorities time to revise the current permitting system. For 

more information on this topic, please visit the EPA Agriculture—NPDES Web site.   
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UNITED STATES DISTRICT COURT DENIES REQUEST TO ENFORCE 

ARBITRATION CLAUSE IN NATURAL GAS LEASE AGREEMENT 

The United States District Court for the Middle District of Pennsylvania has denied a motion to 

compel arbitration in a dispute over the validity of a natural gas lease in Eisenberger v. 

Chesapeake Appalachia, LLC, 2010 WL 457139 (M.D. Pa. Feb. 4, 2010).  Dean and Theresa 

Eisenberger are the owners of a tract of land in Wyoming County, Pennsylvania, comprising 

approximately 58.1 acres.  In 2008, they received communications from a leasing agent of 

Chesapeake Appalachia soliciting a natural gas lease, and Mr. Eisenberger thereafter signed and 

returned a lease agreement.  After reviewing the lease, Mrs. Eisenberger noticed that it failed to 

identify her as a co-owner of the tract, and the Eisenbergers contacted the leasing agent in an 

attempt to void the lease.  Chesapeake contended that the lease was valid and disregarded 

subsequent attempts to revoke the lease.  The Eisenbergers filed suit, seeking a declaratory 

judgment that the lease was properly revoked.  In response, Chesapeake filed a motion to compel 

arbitration of the claims pursuant to the terms of the lease agreement.  In its opinion, the District 

Court found a genuine issue of fact existed as to whether there was an agreement to arbitrate 

claims as it was in dispute whether a contract had been formed.  Therefore, the Court ruled that 

the underlying claims should not be decided by an arbitrator.  For more information on natural 

gas issues, please visit the Agricultural Law Center’s Natural Gas Resource Area. 

UNITED STATES SUPREME COURT DENIES WRIT OF CERTIORARI TO 

HEAR APPEAL OF SIXTH CIRCUIT’S PESTICIDE PERMIT RULING 
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PENNSYLVANIA SENATE PASSES BILL 

PROPOSING TO AMEND CLEAN AND 

GREEN ROLLBACK TAXES 

The Pennsylvania Senate passed S. 298 

on February 2, 2010, proposing to 

amend the Farmland and Forest Land 

Assessment Act of 1974, 72 PA. CONS. 

STAT. §§ 5490.1-5490.13, also known 

as Clean and Green (CG).  Land 

enrolled in CG is assessed on the use 

value rather than the market value, 

generally resulting in lower property 

taxes.  If enrolled land no longer meets 

the requirements of CG, rollback taxes 

are imposed to collect the tax 

differential for the prior seven years.  

As natural gas exploration has increased 

in Pennsylvania, individual counties 

have varied in their imposition of 

rollback taxes.  This bill provides for 

the uniform statewide application of 

rollback taxes only upon the portion of a 

parcel used for oil and gas operations as 

measured on the well site restoration 

report.  Similar treatment is provided in 

the bill for alternative energy generation 

and small non-coal surface mining.  The 

bill also clarifies the imposition of 

rollback taxes for a split-off, which 

occurs when an enrolled parcel is 

divided and at least one of the resulting 

tracts is ineligible for CG.  For more on 

CG, visit the Agricultural Law Center’s 

Clean and Green Resource Area. 

USDA AMENDS ACCESS TO PASTURE 

PROVISIONS OF NATIONAL ORGANIC 

PROGRAM   

USDA ABANDONS NATIONAL 

ANIMAL IDENTIFICATION SYSTEM IN 

FAVOR OF FLEXIBLE FRAMEWORK 

On February 5, 2010, USDA 

announced that it was no longer 

pursuing further development or 

implementation of the National Animal 

Identification System (NAIS).  In 

2004, USDA began the development 

of NAIS to establish a livestock tracing 

system for the purpose of minimizing 

the impact of an animal disease event 

such as avian influenza, foot-and-

mouth disease, or mad cow disease.  

Under NAIS, all premises that housed 

livestock, even temporarily, were 

required to be registered, and all 

livestock generally was required to be 

identified with a unique individual 

number.  Once the premises 

registration and animal identification 

aspects of NAIS were completed, all 

movement of livestock then would be 

tracked.  The legal authority for NAIS 

was the Animal Health Protection Act, 

7 U.S.C. §§ 8301-8322.  USDA made 

the decision to abandon NAIS as a 

result of strong opposition from a 

variety of organizations.  USDA now 

will begin work to develop “a new, 

flexible framework for animal disease 

traceability.”  For more information, 

please visit the USDA APHIS Animal 

Disease Traceability Web site.   
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On February 12, 2010, the USDA 

Agricultural Marketing Service 

published a final rule amending the 

pasture standards of the National 

Organic Program (NOP).  75 Fed. Reg. 

7154 (to be codified at 7 C.F.R. part 

205).  The new regulations are aimed 

at specifying the frequency and 

duration of grazing for organic 

livestock.  The new final rule will 

remedy concerns about consistency in 

application and enforcement of NOP 

regulations by requiring ruminant 

livestock producers to comply with 

specific regulations that must be 

documented in their organic system 

plans (OSP).  The new provisions 

require that producers provide year-

round outdoor access for all animals 

subject to the regional climate and 

grazing season.  The grazing season 

must be a minimum of 120 days, 

during which animals must receive at 

least 30% of their dry matter intake 

from pasture.  Certifying agents will be 

charged with reviewing OSPs and 

inspecting farming operations.  The 

final rule will take effect on June 17, 

2010 and will be fully implemented 

one year later.  For more, visit the 

NOP Pasture Rulemaking Web page. 
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