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I.

INTRODUCTION
Since the enactment of the National Labor Relations Act (NLRA), agricultural

laborers have been excluded form its protection to organize workers and form unions for
the purpose of collectively bargaining with employers. Employees who engage in
collective bargaining are able to band together to bargain with employers for better
wages, a safer working environment, fringe benefits and other terms and conditions of
employment. 1 The NLRA protects this bargaining process and the parties involved.
Agricultural laborers are one of only two classes of workers excluded from the
protection of the NLRA. 2 Although agricultural laborers are not protected under the
NLRA because of their exclusion from the definition of “employee,” there is no mention
that agricultural laborers are forbidden from forming unions. 3 But without the protection
offered by the NLRA, farmers do not have to recognize the union nor will they face any
consequences in failing to so recognize in contrast with employers in other industries. 4
This lack of protection leads to agricultural laborers not forming unions because of the
backlash they could face from employers without any recourse to protect themselves
from retaliatory practices or the general refusal of employers to bargain. 5
While agricultural laborers have been excluded from the NLRA since the
beginning, there are many reasons why this should no longer be so. First, these are
marginalized workers subject to harsh working conditions and treatment and were the
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type of workers Congress intended to protect. 6 Second, agriculture is changing. The
industry is no longer made up of only small family farms with few laborers outside the
family working in the fields; rather, much of the food today comes from large vertically
integrated companies who are more closely akin to industrial companies than small
family farms. 7 Third, the low wages and hazardous working conditions agricultural
laborers are exposed to could be rectified through the use of a bargaining agent who
could negotiate with employers for higher wages and greater safety standards. Lastly,
farmers are granted the right to form associations to strengthen their position in the
market. 8 Granting farmers freedom of association while denying that same right to
agricultural laborers seems a gross injustice that can only be resolved by allowing
agricultural laborers to organize. If agricultural laborers were included under the NLRA,
several problems may arise that would need to be addressed. Most notably, the
competition created in the agricultural industry due to relaxed standards in immigration
laws and the need for greater enforcement of those laws.
Unions have been met with great opposition in most industries and agriculture has
not proven to be any different. Farmers do not want unions in their fields, the most
important reason being that unions go on strike. Harvesting crops is very time sensitive
and crops are perishable, if unions go on strike both farmers and the public could be
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adversely affected. 9 Another reason farmers oppose unionization is because in many
instances farmers hire independent contractors to provide laborers to work in their fields
and if unions were present, farmers would have to pay a greater premium to these
independent contractors supplying the labor.
Federal law does not protect the unionization of agricultural workers, but several
states have provided such protection. The statute that provides the greatest protection for
agricultural laborers is in California where the state legislature sought to fill a gap left by
the NLRA. The California state statute was enacted for many of the same reasons, and
those involved in the labor movement believe it is time for agricultural laborers to be
included under the NLRA. In contrast, in Arizona, the state legislature wanted to keep
unions out of agriculture and therefore the state statute addresses many of the concerns
espoused by farmers. Between the policies set forth in the NLRA, the California state
statute and the Arizona state statute it becomes clear that a comprehensive federal statute
that attempts to address the concerns of agricultural laborers and employers alike will be
no easy undertaking and may explain why Congress has been unable or unwilling to
incorporate agricultural laborers into the definition of “employee” found within the
NLRA.
II.

THE NATIONAL LABOR RELATIONS ACT
The NLRA gives workers “freedom of association, self-organization, and

designation of representatives of their own choosing” in order to equalize the bargaining
power between employers and employees in the hopes of limiting the interruptions to the
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free flow of commerce. 10 The statute covers a large number of workers based on the
broad definition of “employee,” 11 but excludes from coverage all agricultural laborers. 12
The NLRA does not define who these agricultural laborers are that are excluded from the
right to organize, but rather Congress has instructed the National Labor Relations Boards
(NLRB) 13 in the annual Appropriations Act that in determining who is an agricultural
laborer excluded from the NLRA, to rely on the definition of “agriculture” found in the
Fair Labor Standards Act (FLSA). 14 Agriculture in the FLSA is defined as “farming in all
its branches … and any practices … performed by a farmer or on a farm as an incident to
or in conjunction with such farming operations…” 15 The definition also lists specific
activities to further define what would specifically be considered agricultural work. 16
Therefore, workers whose responsibilities are contained in the FLSA’s definition of
“agriculture” are excluded from the right to organize and form unions under the NLRA.
The reasoning behind this exclusion is somewhat vague, especially considering
that the bill originally proposed in the Senate did not exclude agricultural laborers from
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the definition of “employee.” 17 There is not much mentioned about the agricultural
exclusion because of the statute’s primary focus on addressing problems in the industrial
sector. There is, however, a debate from in the House addressing the agricultural laborer
exemption, 18 where an argument was made that agricultural laborers should be included
because they needed the same protections as industrial workers. Agricultural labor issues
were brought to light in 1935 after governmental investigations into child labor issues
and the lack of clean water provided for such workers. 19
In response, two possible reasons were briefly mentioned that may explain why
agricultural laborers were excluded: first, in regions like the Midwest, farms are mostly
family farms and should not be within the scope of the NLRA, and second there was a
concern that Congress did not have jurisdiction over agricultural workers because it was
questionable whether such workers were engaged in interstate commerce. 20 Many
commentators believe that it was the former argument that led to the exclusion of
agricultural workers from protection under the NLRA. Another possible reason for this
exclusion as presented by some commentators is that the larger farms lobbied to have
their workers excluded from the NLRA. 21 While not expressly stated, the most likely
explanation is that Congress wanted to protect the family farmer from having to pay
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higher wages that unions would inevitably demand of the employers. 22 Realizing that
agriculture was important to the entire nation, Congress wanted to shield this industry
from unionization, and wanted to protect the family farmer from having to pay what they
could not afford. Congress did not think it necessary to equate the family farmer with big
business.
A.

Who is an “agricultural laborer”?

The broad definition of “agriculture” under the FLSA would seem to exclude
from the NLRA any worker who is employed by any agricultural entity. This is not the
case, however, because the Supreme Court has adopted a two-part test to determine if an
employee is in fact an agricultural laborer excluded from the NLRA. 23 An agricultural
employee will be excluded from the right to organize if he or she is engaged in either
primary or secondary farming. The Supreme Court has taken the FLSA definition of
agriculture and essentially limited its application based on a strict application of the
statutory language. Primary farming are those tasks specifically referred to in the
statutory definition of “agriculture” such as “cultivation and tillage of the soil [and]
dairying.” 24 The rest of the definition is considered secondary farming, and therefore a
worker is an agricultural laborer if the work performed is of the type that would be
performed “by a farmer or on a farm as an incident to or in conjunction with such
farming operations.” 25
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In one of the more recent cases to address the question of who is considered an
agricultural employee, the Supreme Court in Holly Farms Corp. v. N.L.R.B. upheld the
determination made by the NLRB that workers on live-haul chicken crews do not engage
in agricultural labor and therefore are not subject to the agricultural exception from the
NLRA. 26 The responsibility of the live-haul crew is to enter the farms of independent
contractors who raise chickens supplied by Holly Farms; the chickens are then caught
and caged by nine chicken catchers, moved by a forklift operator onto a truck to be
transported by a truck driver to the processing plant. 27 These live-haul crews were not
engaged in primary farming because primary farming would have been the actual raising
of the poultry, which was the responsibility of the independent contractors, not the livehaul crews. 28
The court then focused on whether these live-haul crews were engaged in
secondary farming. In doing so, the court immediately found that that the work
performed by the live-haul crews were not of the kind “performed by a farmer” because
Holly Farms gave up its farmer status as soon as the chicks were delivered to independent
contractors for raising. 29 As a result of this determination, the truck drivers were not
considered agricultural laborers and were therefore not part of the agricultural exception
to the NLRA and were able to unionize. 30
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The court then looked to whether the chicken catchers and forklift operators were
engaged in work “on a farm as an incident to or in conjunction with” raising poultry. 31
The Supreme Court found that neither the chicken catchers nor the forklift operators
“worked on a farm” because the work these employees performed were part of Holly
Farms’ poultry processing operations and was not of the type of work contemplated to be
included in the statutory definition of “farming.” 32 The Supreme Court adopted the
reasoning of the NLRB in deciding that the catchers and forklift operators were not
performing work “incident to or in conjunction with” the farming operations of the
independent contractors. 33 In doing so, the Supreme Court decided that it was more
important to look at the status of the employer as a farmer rather than where the laborer
carried out the responsibilities of the job he or she was hired to perform. Because, as
previously determined, Holly Farms was not considered a farmer by the time the livehaul crews went in to catch the chickens, the catchers and the forklift operators were not
engaged in secondary farming as defined in the FLSA. 34 This meant that all the members
of the live-haul crews were not agricultural laborers and therefore all had the right to
organize under the NLRA.
The Supreme Court limited the applicability of the definition of “agriculture” in
Holly Farms and in doing so opened up the possibility that more workers employed by
large, vertically integrated employers would be able to organize. 35 By taking the
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approach to look at the status of the employer rather than where the work is performed,
the Supreme Court broadened the already broad definition of “employee” under the
NLRA. More employees working for these vertically integrated employers will be able to
experience the protection of the NLRA that has been open to industrial workers since the
act was first passed in 1935. The impact of the Holly Farms decision is for courts to
engage in an in depth analysis before deciding whether a worker is an agricultural laborer
not protected by the NLRA. Switching the focus to the status of the employer rather than
where the employees are performing their responsibilities will ensure greater protection
for workers and a broader reach of the NLRA.
B.

Reasons supporting inclusion of agricultural laborers under the NLRA

While the definition of “employee” has expanded to include some employees who
are employed by agricultural employers, there is still the exception for agricultural
laborers included in the statute and therefore there are still many workers who are unable
to form unions. These may be the workers that need the most protection because they are
the field workers who are subjected to abuse, poverty and hazardous working
conditions. 36 Many commentators would like to see the NLRA extended to include
agricultural laborers. The main advantage to extending the definition of “employee” to
include agricultural laborers under the NLRA is that the statute has been in existence for
many years, and most of the challenges that would be brought up with respect to
agricultural laborers attempting to unionize have most likely already been resolved in
other employment sectors allowing the NLRB and courts to rely on precedent. This will
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make application of the statue to the agricultural laborers consistent with other
employment sectors. Reliance on precedent would lead to predictable outcomes when
labor disputes arise. Agricultural laborers still have a ways to go before they will be able
to reap the benefits of the NLRA; but, if this were to happen, agricultural laborers would
be able not only to unionize and have their association protected, but also would have the
advantage of being able to rely on others with experience and knowledge of the NLRA
and its intricacies.
Several other arguments have been presented as to why the NLRA should include
agricultural laborers. First is that the agricultural laborers of today are the types of
workers the NLRA was meant to protect. 37 The NLRA was enacted to equalize the
bargaining power between employers and employees, to allow for the peaceful resolution
of disputes that may arise regarding “wages, hours and working conditions,” and to
remove obstructions to commerce that resulted from employers refusing to bargain with
their employees chosen representatives. 38 Agricultural laborers typically earn low
wages 39 and are exposed to hazardous working conditions. 40
A look into the legislative history of the NLRA supports the argument that
agricultural laborers should be protected under the act. While agricultural laborers were

37

LeRoy & Hendricks, supra note 6, at 496.

38

29 U.S.C. § 151 (1947).

39

LeRoy & Hendricks, supra note 6, at 496; Inventory of Farmworker Issues and Protections in the United
States, 1 U. PA. J. LAB. & EMP. L. 487, 500 (1998); Bon Appetit Management Company Foundation (Bon
Appetit Management Company Foundation and United Farm Workers, Palo Alto, CA). March 2011
(stating that between 2005 and 2009 roughly a third of all farm workers earned below $7.25 per hour),
available at http://www.bamco.com/uploads/documents/fwi_execsum_mar31_2011.pdf.
40

Bon Appetit Management Company Foundation (Bon Appetit Management Company Foundation and
United Farm Workers, Palo Alto, CA). March 2011, available at
http://www.bamco.com/uploads/documents/fwi_execsum_mar31_2011.pdf.

10

very rarely referred to, there are two key points in the legislative history that would seem
to imply agricultural laborers should be able to organize under the NLRA. First, the
original bill introduced in the Senate did not exclude agricultural laborers from protection
under the act. 41 The original definition of “employee” was broader than it is in its current
form and only excluded from its coverage workers replacing employees on strike. 42 The
original definition did not expressly include agricultural laborers in its coverage, but,
most importantly, it did not expressly exclude agricultural laborers from its coverage
either. This supports the argument that agricultural laborers should be protected under the
NLRA because the original intention was that these workers would be included in the
definition of “employee.”
Second, the legislative history reveals the intent to ultimately include agricultural
laborers as “employees” under the act. 43 Representative Connery expressed this opinion
during the House debates on the bill when he said “[i]f we can get this bill through and
working properly, there will be opportunity later, and I hope soon, to take care of the
agricultural workers.” 44 The expectation in 1935 when the National Labor Relations Act
was passed was that one day agricultural laborers would have the right to unionize and
collectively bargain with agricultural employers for such terms of employment as wages,
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benefits and other conditions of employment that were afforded to workers in industrial
operations. 45
These two important points from the legislative history supports the proposition
that agricultural laborers should be covered under the NLRA and able to form unions.
The intent of Congress was that these workers would be included eventually, and since
the NLRA has been in existence for seventy-eight years, it may be time to reassess which
workers the act protects. The few times agricultural laborers are mentioned in the
legislative history support the view that agricultural laborers are the type of workers that
Congress intended to protect under the NLRA.
One reason many commentators believe agricultural laborers were excluded from
the NLRA was because Congress envisioned small family farms and did not want to
burden the family farmer who had relatively few workers with having to bargain with
unions that could potentially take advantage of the farmer. 46 While this may have been a
concern when the NLRA was passed in 1935, the entities currently involved in
agricultural production are not just small family farms, but include large-scale
agribusinesses more closely resembling industrial corporations than the family farms. For
example, in Holly Farms, part the reason the dispute surrounding the unionization of the
live-haul chicken crews arose was because Tyson Chicken was trying to take over Holly
Farms after the workers had already commenced a representation proceeding. 47 Tyson
was a large, vertically integrated poultry producer who sought to increase its production
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and market share by acquiring other companies such as Holly Farms. 48 Tyson’s
operations are typical of today’s agriculture industry: large producers contracting out
certain aspects in the production process while retaining control over the process and
regulating each stage of production. 49 These larger producers who have a hand in every
aspect of production, are not the types of farmers that were contemplated as needing
protection from unions under the NLRA. It is these types of producers whom agricultural
laborers today should be able to bargain with because of the economic power of these
large vertically integrated agribusinesses. Companies that are engaged in other stages of
the process beyond the farming stage are able to take advantage of the agricultural
exception to the NLRA, which goes against Congressional intent.
The rate of pay agricultural laborers earn in return for their work would increase if
these workers were able to organize and engage in collective bargaining with their
employers. Agricultural workers in 2008 made between $8.64 per hour and $13.02 per
hour. 50 The hourly wage is relatively low, especially when compared to other occupations
with the ability to unionize that require similar training and working conditions. For
example, construction laborers in 2008 earned between $10.80 and $14.95 per hour 51 and
textile, apparel and furnishing workers earned between $9.14 and $18.15 per hour. 52
While there is a wide range of earnings for anyone entering these three professions, the
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two professions that are able to unionize earn more per hour on a national level than the
agricultural workers who are exempted form organizing under the NLRA. The low
earnings of agricultural laborers as compared to other laborers supports a finding that the
NLRA would benefit agricultural laborers and are the type of workers that were meant to
be extended the right to organize. If agricultural laborers were afforded protection under
the NLRA to engage in collective bargaining, the likely result would be that bargaining
representatives would be able to negotiate with agricultural employers for higher wages
that would lead to less of an earnings gap between agricultural laborers and laborers in
other industries.
There is one major similarity between the construction industry and the
agriculture industry that would seem to tip the scales in favor of affording agricultural
laborers the right to unionize under the NLRA. That is that both industries hire
seasonally. 53 The seasonal nature of agricultural work is often cited as a reason against
unionization, but with the similarity in the construction industry and the ability of those
workers to unionize, the seasonal nature of agricultural work should be a factor in
considering whether or not to include these workers under the NLRA, but is not itself
conclusive. If seasonal workers in other industries are able to unionize, the seasonal
nature of agricultural work should not be a major point of opposition to allowing
agricultural laborers the right to collectively bargain.
Agricultural laborers are also subject to harsh conditions because of the work that
they perform and should be able to organize under the NLRA in order to bargain with
their employers for better working conditions. Agricultural laborers are not always
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provided with access to clean drinking water 54 nor are there typically adequate restroom
facilities for these workers to use. 55 Unions can help workers to gain access to sanitary
facilities and clean drinking water by bargaining for these necessities with the
employers. 56 By making these issues part of a collective bargaining agreement, unions
will be able to hold employers contractually liable to follow such conditions and will
thereby improve the conditions of employment for agricultural laborers who would
otherwise be subject to sub-standard facilities.
Another hazardous working condition that arises for agricultural laborers is the
exposure to pesticides. Agricultural laborers may be exposed to pesticides that are
carcinogens or other pesticides that affect the endocrine and/or hormone systems. 57
Agricultural laborers, especially those who apply pesticides, are at a greater risk of acute
pesticide poisoning which many times is more prevalent than it needs to be because
agricultural employers do not take the kinds of precautions necessary to prevent pesticide
poisoning. 58 Unions again can aid agricultural laborers by limiting such exposure through
a collective bargaining agreement because unions would be able to bargain for certain
safety precautions to be taken before workers are able to spray pesticides and can also
ensure that safety gear is provided before spraying commences. Inadequate facilities and
54
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pesticides are two examples of the hazardous conditions that agricultural laborers are
exposed to that could be cured through the right to unionize and collectively bargain with
employers. Unions would be able to protect workers from such sub-standard conditions
which in turn would lead to less illness and disease that agricultural laborers would be
subjected to and would increase productivity on farms because field workers will not be
slowed by sickness and would be able to work more as a result.
Further, “farmers, planters, ranchmen, dairymen, nut or fruit growers” are able to
form associations for the mutual benefit of all members. 59 These associations allow their
members to work collectively in preparing their products for market. 60 These producers
are also able to form cooperatives to market their products and maintain the “bargaining
position of individual farmers” in order to prevent adverse consequences of overcrowding
the market. 61 These agricultural producers are free to engage in concerted activity for the
mutual protection of the association’s members, but agricultural laborers are exempt from
asserting these same rights. 62 Agricultural producers are therefore able to become even
stronger entities, further widening the differences in the bargaining positions between
producers and agricultural laborers. The unionization of agricultural laborers would better
equalize the bargaining position on each side affording laborers the protections they need
against agricultural employers as they become more powerful through associations.
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Protection under the NLRA would also prove to have benefits for agricultural
producers. The NLRA prohibits the use of secondary boycotts. 63 Secondary boycotts are
when a union forces a secondary employer to cease doing business with an employer who
uses non-union workers. 64 For example, a secondary boycott may involve a union
picketing a grocery store that sells produce that was harvested by non-union workers. 65
Secondary boycotts can be powerful as a way of getting the public to not buy certain
products because of non-union workers being employed by companies. Under certain
state laws that permit unions to organize agricultural laborers, these tactics can be
particularly harmful because unions are already present and can easily picket food
retailers to inform the public about current labor disputes. Because of the agricultural
exception under the NLRA, agricultural producers are currently vulnerable to these
secondary boycotts because there are no other laws in place to prohibit such actions.
C.

Obstacles to inclusion under the NLRA

There are many obstacles that stand in the way of agricultural laborers being
protected under the NLRA. First, agricultural laborers face strong competition from other
workers who are willing to perform the difficult field labor for less money. For example,
immigrants do not always require the same wage rate as American citizens. 66 The
competition from immigrants will be a difficult obstacle to overcome before allowing
agricultural laborers the ability to unionize under the NLRA because of the agricultural
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exemption to the Immigrant Reform Control Act (IRCA). 67 There is also the issue of
illegal immigrants who work in the agricultural sector because of the ease with which an
undocumented worker may obtain fake documents. Also, an illegal immigrant can
present false documents to gain employment, a practice followed by many agricultural
growers and producers because of the lower wage rate that these workers are willing to
work for compared to American citizens. 68 These workers are able to obtain work even
though IRCA requires employers to authenticate all employees’ documentation verifying
their authorization to work in the United States because IRCA has a relaxed standard that
as long as a document appears to be “reasonably genuine on its face” then the employer is
able to hire the employee based on the false documents. 69 Another source of competition
for work in the agricultural sector comes from convicts who, again, are willing to work
for lower wages for performing work in agricultural fields. 70 This competition to procure
agricultural work would make it difficult for agricultural laborers to unionize under the
NLRA because agricultural laborers and organizers would have to be able to overcome
other federal statutes and state and local laws. The policies currently in place do not make
farm labor a significant cost of food production, as it would potentially be if unions were
negotiating for the wage rates of agricultural laborers.
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Another hurdle to gaining inclusion under the NLRA for agricultural laborers is
the potential opposition the movement can face from those laborers working in a state
that provides protection for agricultural labor unions under state law. 71 A few states have
enacted laws offering protection to agricultural laborers, and if these agricultural laborers
were then to be included under federal law, most of the rights already acquired and
fought for under state law would be lost. 72 While protection under the NLRA would
certainly be able to protect more workers than any state law can, it is still an obstacle that
labor advocates would need to overcome before including agricultural laborers in the
definition of “employee” under the NLRA.
Those opposing agricultural laborers inclusion under the NLRA may point to the
fact that there are still family farms unable to meet union demands. This was a concern
when the NLRA was first enacted, possibly leading to agriculture’s exclusion under the
act, and is still a concern today. Family farms are still very prevalent in the agricultural
industry, accounting for ninety-eight percent of the farms in the United States. 73 Of those
family farms, roughly ninety percent are small family farms with a market share of just
under twenty-five percent. 74 The operators of these smaller farms do have a serious
concern about bargaining with unions and the higher cost of labor associated with
unionization. Looking to other federal statutes, however, it is safe to assume that small
family farms will still be excluded under the NLRA. Both the Migrant and Seasonal
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Workers Protection Act (MSWPA)75 and the FLSA have exclusions for family farms 76
and small agricultural business. 77 Both of these acts provide for an exemption for
agricultural employers whose employees did not work a certain number of man-days 78 in
a calendar year. 79 Based on the exclusion under these two statutes for small agricultural
businesses and family farms, it logically follows that were agricultural laborers to be
included in the definition of employee under the NLRA and able to unionize that the
same exclusion found under the MSWPA and the FLSA would also be part of the NLRA.
Given that the definition of agriculture in the FLSA is incorporated into the NLRA, it is
reasonable to assume that the agricultural exemption for family farms and small
businesses found in the FLSA would also be incorporated into the NLRA if its coverage
were extended to agricultural laborers.
D.

Opposition to the NLRA being applied to agricultural laborers

While there may be many advantages to agricultural workers being able to
unionize under the NLRA, many farmers strongly oppose the idea. Under the NLRA,
unions are able to utilize economic weapons to forcefully persuade employers during
negotiations or during the course of a collective bargaining agreement, if one is in
existence between a union and an employer, 80 and farmers do not want to have their
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workers being able to put such economic weapons to use, especially the right to strike. 81
Striking during harvest season could have detrimental economic effects on farmers whose
crops are perishable and not harvested at the right time. 82 Strikes are not always
successful, but when they are, they can have a significant effect on the employer’s
production level and the profits that the employer will receive for his or her product. 83 A
farmer’s business could be greatly impacted by the presence of a union especially if
disputes arise around harvest season. Farmers have a relatively short time period in which
to harvest their crops and if their crops are not harvested at the right time, a farmer may
lose a significant profit. This adverse economic effect is one of the main arguments
farmers advance to oppose agricultural laborers inclusion under the NLRA.
Another reason to oppose the unionization of agricultural laborers is that labor is
already a great expense for farmers and with the introduction of unions and a raise in the
hourly rate of pay for agricultural laborers both farmers and consumers would face
harmful economic realities. The more a farmer will have to spend on labor, the more
money the public will be charged for that product. Currently, farmers and grocery
retailers alike are able to charge reasonable prices to the public because of the labor
system currently in place. 84 If unions request a substantial increase in the hourly rate paid
to agricultural laborers, consumers would have to be charged more to help farmers pay
their workers. Because food production impacts the nation, farmers have an interest in
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keeping food prices down for the good of the general public that needs food to survive.
Also, paying extensive wages can cause some farms to go out of business. Not all farms
are large-scale operations and if wages for agricultural laborers increase significantly, it
is unlikely that production will continue to be a viable source of income for the smaller
farms that still need to employ laborers to work in the fields. 85
Some agricultural production facilities are also seeing a decrease in the amount of
agricultural labor needed to carry out operations. For example, many animal farming
operations are merging which is leading to fewer farms maintaining the same production
levels as fifty years ago, which leads to a reduction in the amount of labor needed at those
farms. 86 Laborers working on animal farming operations may not need protection if there
are fewer workers required for production. If one segment of an industry is not in need of
protection, there is no reason to extend a federal statute to an entire industry if the
industry is shrinking. Indeed, the Bureau of Labor Statistics has projected that between
2008 and 2018 the agricultural industry will see little or no change in the amount of
agricultural laborers needed, with an expected decrease in the number of workers needed
by 2018. 87 If there are less people in need of federal protection than there were fifty years
ago, or even when the NLRA was first enacted, there may be a concern about why such
federal protection would be necessary if there is a decrease in the number of workers that
would benefit from such protection. Why should agricultural laborers be able to unionize
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if there is no longer as great of a need for such laborers? Indeed, if the industrialization of
animal farming is causing a decrease in the demand for labor, it follows that the
technological advances made to benefit other types of agricultural operations would
likewise lead to a decrease in the amount of labor necessary to maintain current farm
productivity levels.
In forming unions, agricultural laborers would not be seeking to bargain with
agricultural producers, but with farm labor contractors who exploit these laborers and
perpetuate the low earnings prevalent among this group of workers. Farmers many times
will hire farm labor contractors to supply laborers to work the farm. 88 Therefore, it is the
labor contractor who hires, fires, and supervises the agricultural laborers and they are the
ones to actually employ the laborers. 89 Farm labor contractors are also in charge of
distributing wages not farmers. 90 The only costs these contractors incur are labor costs, or
the wages they pay to the agricultural laborers for their time in the farmer’s field. Labor
contractors are able to maximize their own profits by not paying the agricultural laborers
a fair wage for their work. 91 Agricultural laborers should maintain their exclusion from
the NLRA because allowing agricultural laborers to bargain with the farm labor
contractors would cause great devastation to a farmer’s profit due to the potential
increase the farmer would have to pay the labor contractors to supply labor. Essentially, if
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agricultural laborers were able to unionize and bargain for higher wages with the labor
contractors, farmers would be adversely affected because the farmers would have to pay
more money to the labor contractors for providing laborers so the labor contractors could
pay the higher wages to the agricultural laborers. This in turn would lead to an adverse
affect on the consumer who would also suffer by having to pay higher prices for the food
they wish to consume.
Another reason for not including agricultural laborers under the NLRA is that the
NLRA is a weak statute and has many of its own flaws that create problems that the
agricultural industry is shielded from at this time. The NLRA does not allow for open
communication between employers 92 and employees, which is detrimental to the
workplace. 93 Generally, employers and employees being able to engage in direct
communication with each other is believed to foster greater loyalty among the employees
to the employer and also leads to greater productivity. 94 Any means to foster a
relationship that encourages communication between employers and employees should
be respected, especially if that relationship could lead to greater productivity. A reduction
in productivity in any sector would be detrimental to the producers, employees and the
public. This is especially so in agriculture where the public is relying on farmers for
nourishment and a loss of crops for any given season would have wide reaching affects
beyond just the employer and employees.
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III.

STATE STATUTES
Agricultural laborers are not able to unionize with the same protections offered to

other industries under federal law. There are, however, several states that have extended
such protections to agricultural laborers including “New Jersey, Massachusetts,
Wisconsin, Oregon, Kansas, Arizona and California.” 95 California and Arizona have
passed two of the most comprehensive statutes in the country, each providing protection
to agricultural labor unions while achieving different policy goals.
A.

California

The California state government sought to enact a statute that focused on
protecting agricultural laborers’ right to unionize and achieve equal bargaining power
with their employers to address wages, working conditions and benefits. The Agricultural
Labor Relations Act (ALRA) addresses issues that the NLRA does not simply because it
is narrower in scope. While agricultural laborers would benefit from being included
under the protections of the NLRA, the ALRA is more comprehensive in its specific
attempt to protect this marginalized group of workers. As such, if agricultural laborers
were to be included under the NLRA, it would be important to consider some of the
differences between the NLRA and the ALRA that seek to provide the greatest amount of
protection to agricultural laborers.
The ALRA was passed in 1975 and was heralded as a piece of model legislation
not only because it gave agricultural laborers the right to unionize, but also because it
contained provisions that many labor advocates believed addressed issues that needed to
be resolved under the NLRA. 96 The ALRA was enacted in response to years of violent
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struggles between employers and agricultural laborers and after a very successful boycott
campaign against table grape producers that brought the agricultural laborers’ working
conditions to the attention of politicians and the public. 97 Agricultural laborers wanted to
unionize believing that unions could raise wages, create a healthier work environment,
prevent employer abuse and possibly be able to enjoy fringe benefits offered to
employees in other industries. 98
The ALRA differs from the NLRA in many respects so as to address the unique
needs of agricultural laborers that the NLRA has not yet contemplated. For instance, the
ALRA has different policy concerns than the NLRA. The ALRA seeks to “encourage and
protect the right of agricultural employees to full freedom of association, selforganization, and designation of representatives …” 99 This policy reflects California’s
goal of protecting agricultural laborers, with no mention of protecting the interests of the
growers or the agricultural industry as a whole. 100 This is in stark contrast to the policy of
the NLRA, which was enacted to address industrial strife and sought to eliminate
obstacles to the free flow of commerce. 101 The difference in the policy statements shows
that while the statutes may have been enacted with the same end results in mind, that is
both want to see workers able to organize and collectively bargain with employers, each
statute came into existence for very different purposes. It seems California was seeking to
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address specific problems within an industry, knowing that agricultural laborers’ interests
were in greater need of protection than the growers’ interests. The NLRA, on the other
hand, did not want interstate commerce to be interrupted because of labor disputes
between employees and employers. This could explain why the ALRA does not mention
the growers’ interest: because California was trying to correct the grave injustices faced
by agricultural laborers instead of trying to remove obstacles to the free flow of
commerce.
Another area where this can be seen is that the ALRA was enacted specifically to
address a gap left by the NLRA by only extending coverage to agricultural employees. 102
Even though both statutes extend similar protections to employees to protect their interest
in forming unions, the two statutes do differ in several respects. 103 The definition of
“agricultural employee” under the ALRA specifically states, “nothing in this subdivision
shall be construed to include any person other than those employees excluded from the
coverage of the National Labor Relations Act.” 104 This definition further explains the
policy behind the ALRA because it showcases the specificity with which it is to be
applied and evidences the need to extend protection to agricultural laborers even if
federal statutes will not protect these laborers.
Lastly, the ALRA and the NLRA differ in that the ALRA addresses the needs of
unions to access growers’ property to interact with agricultural laborers. The access rule
that has been promulgated by the Agricultural Labor Relations Board (ALRB), the state
agency charged with the responsibility of implementing the ALRA, is comprehensive and
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details exactly when and under what circumstances unions are able to gain access to the
agricultural employer’s property for the purpose of educating the laborers about the
benefits of joining a union. 105 In contrast, the NLRA does not include an access rule and
only allows a union access to the employer’s property if the general public has access or
if there are no reasonable alternatives to contacting employees. 106 The difference in a
union’s access to employer property under the two statutes shows how conscientious the
California legislature was in enacting the ALRA, being fully aware that there are many
obstacles to contacting agricultural laborers especially because many are migrant
workers, moving from location to location to find work, and most live on the grower’s
property in housing provided by the grower. 107 These unique aspects of agriculture make
it necessary for unions to gain access to employer’s property to inform the laborers about
the benefits of being a union member.
California was concerned with addressing the interests of agricultural laborers and
the unique situations that they face as a result of the work that they perform. The NLRA,
on the other hand, is a much broader statute because it sought to protect the rights of most
industrial workers by providing a comprehensive federal statute that would preserve the
employee-employer relationship and reduce interruptions to the free flow of commerce.
In so doing, the NLRA was unable to protect the needs of agricultural laborers.
Agricultural laborers would greatly benefit from the protections of the NLRA, but only if
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consideration was given to some of the rights guaranteed under the ALRA that are
specific to the agricultural industry.
Under the ALRA, many agricultural laborers saw a period of time when unions
helped these workers to achieve increased wages and fringe benefits that were offered to
address health and safety concerns. 108 Some nonunion agricultural laborers benefited
from the collective bargaining agreements of others because farmers, fearing unions
would soon be on their property, raised wages and offered benefits comparable to those
farms that were unionized. 109 Only a select group of agricultural laborers benefited from
unionization because the unions seemed to focus on organizing only those laborers who
were settled in an area. 110 This meant that many migrant workers were not privy to union
protections.
After this success in the 1960s and 1970s, however, the agriculture industry in
California saw a decline in the unionization of laborers from the 1980s through to today.
There are many arguments on both sides as to why agricultural unions are experiencing a
decrease in their membership. The United Farm Workers (UFW), which was at one time
the biggest agricultural union in California, argue that once there was a Republican
governor who was able to change the ALRB’s pro-union sentiment through the
appointment of new members who tended to side with growers during disputes led to the
reduced number of union members. 111 This is perhaps the UFW’s strongest reason to
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explain the drop in membership after the enactment of the ALRA. Growers give a
different explanation for the decrease in union membership, most notably that the
employees no longer feel as though union representation is necessary. Another potential
reason for the decrease in union membership is the increasing number of immigrants who
are willing to work in the fields for less money. 112 Whatever the reason, the decrease in
union membership in California would be a way for those who oppose including
agricultural laborers within the definition of “employee” under the NLRA to support their
proposition. The decrease in union popularity in California would go against the notion
that agricultural laborers should be afforded the opportunity to unionize. Although, given
the union successes immediately after the enactment of the ALRA does prove that unions
in the agricultural sector would help agricultural laborers advance to a greater position
economically. 113
The ALRA was viewed as a progressive, model labor statute when it was first
enacted. It still is the law of California, but recently laborers have not relied on it as much
as when it was first enacted. The successes of the ALRA should not be overshadowed by
the recent status of unions. Unions were able to achieve great victories for their members,
and the notion that agricultural laborers should be afforded the right to unionize should
not be forgotten just because union membership levels in one state have decreased.
B.

Arizona

If agricultural laborers are granted the right to unionize on a national level, the
laborers and labor organizers would most likely want a law similar to the ALRA to be
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enacted to address the agricultural laborers’ needs. On the other hand, farmers and
producers would most likely want a law similar to that found in Arizona to be enacted.
The Arizona Agricultural Employment Relations Act (AERA) was enacted in 1972 in
response to UFW attempts to organize agricultural laborers in Arizona; the AERA was an
attempt to prevent agricultural laborers from unionizing. 114 Given its reasoning for
coming into existence, it follows that many of the sections within the AERA blatantly
favor agricultural employers.
The AERA differs from the NLRA more so than the ALRA does, but it does
provide answers to some of the farmers’ concerns that would have to be addressed if
agricultural laborers were included under the NLRA. In Arizona, the AERA permits
agricultural laborers the right to organize and collectively bargain for wages and terms
and conditions of employment if the laborers so choose. The AERA does, however, limit
the right to strike taking into account the perishable nature of crops and because of the
seasonal nature of agricultural work. 115 These restrictions on the right to strike are
beneficial to farmers because it ensures a productive harvest even in the midst of a labor
dispute. The AERA better addresses the needs of the farmers because they are secure in
the fact that unions will not be able to adversely affect their profit by striking during peak
production seasons.
The AERA has a limited scope of application based on the limited definition of
“agricultural employee” and is even further limited by interpretation the courts have
given to the definition. The statute defines both “agricultural employee, permanent” and
“agricultural employee, temporary” to include those employees over sixteen years of age
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and have worked for a particular employer for the proceeding calendar year. The
difference between a temporary and permanent employee is that to be considered a
permanent employee, the agricultural laborer has to have worked for at least six months
for that particular employer. 116 These definitions are further restricted by an Arizona
Court of Appeals decision that interpreted calendar year to mean the consecutive period
between January 1 and December 31 as opposed to meaning the 365 days prior to filing
an election petition to be represented by a union. 117 This means that if an agricultural
laborer has not worked for a farmer for at least six months from January 1 through
December 31, that laborer will not be considered a permanent agricultural employee. It is
an important determination as to who is considered a temporary laborer and who is
permanent because this could impact the make up of the bargaining unit that the union is
trying to represent, whether it is only temporary laborers, permanent laborers or both. 118
One way in which unions in Arizona have addressed a problem not currently
resolved in California or federally is that Arizona has unionized immigrant agricultural
laborers. The Arizona Farm Workers Union (AFWU) has attempted to unionize workers
in Mexico before they were sent to the United States to work as agricultural laborers. 119
The AFWU also negotiated an agreement with a farmer where agricultural laborers were
hired to work on the farm as legal H-2A 120 workers as opposed to hiring undocumented
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immigrants. 121 While this may be an extremely controversial tactic, the AFWU has been
able to address one of the major hurdles facing the inclusion of agricultural laborers
under the NLRA. Especially significant is the agreement between the union and the
farmer to seek workers using the H-2A program. If more unions were willing to follow
this strategy, it would have a great impact on the ability of unions to organize agricultural
laborers because undocumented workers would not be as much of an issue. These kinds
of results will make sure farmers comply with labor laws, help to enforce immigration
laws and ensure there is an adequate labor supply for farmers during peak seasons.
IV.

CONCLUSION
Before agricultural laborers could be considered “employees” under the NLRA,

many concerns would need to be addressed. Labor advocates who believe it is time that
these workers were granted the right to freedom of association would have to be able to
reconcile the right to unionize with the reality that many farmers today are hiring
undocumented immigrants for lower wages than what union members would be willing
to earn for the same work. The exception under IRCA as well as its current enforcement
strategy would need to be reconsidered before agricultural laborers could be considered
employees under the NLRA. Congress would therefore have to take these two federal
statutes into account before any progress can be made for agricultural laborers to
collectively bargain with their employers under the protection of the NLRA.
Agriculture remains a very powerful industry in this country and they have many
concerns over agricultural laborers being able to unionize. Farmers do not want to be
there is a shortage of farmworkers.” The farmer then has to petition what is now the U.S. Citizenship and
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subject to a loss in profits because their workers have gone on strike and refuse to harvest
crops. This concern coupled with the impact it would have on the nation as a whole could
undermine agricultural laborers attempts to be protected under the NLRA. Economic
weapons that unions possess could potentially be detrimental to farmers and their crops,
which in turn would affect consumer access to a wide variety of food products that
consumers enjoy today.
State statutes that are currently in place would need to be addressed within the
NLRA to avoid confusion as to what the rights of agricultural laborers actually are. The
ALRA in California seeks to protect agricultural laborers from any injustices that they
may have been subject to in the past, while the AERA in Arizona wants to protect
farmers and their businesses. These two statutes are hard to reconcile and would need to
be taken into account before the NLRA could extend agricultural laborers the right to
collectively bargain. The ALRA and the NLRA have many provisions in common, but
the ALRA goes through the extra steps of addressing the unique nature of agriculture that
the NLRA has not yet contemplated. While the ALRA may be a good starting point on
how to include agricultural laborers into the NLRA, the protections for farmers under the
AERA should not be completely discounted. Farmers, even those involved in large scale
productions, are a vulnerable group of employers because of the outside factors that could
possibly affect their profits, for example extreme weather conditions can lead to loss of
crops. In asking farmers to pay for increased labor wages without a predictable income
could prove to be detrimental to farmers.
The reconciliation of these three statutes would seem to be a monstrous task. The
reason for including the California and Arizona statutes in the discussion is because they
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best represent the needs of the adversaries to this labor dispute. Agricultural laborers
could greatly benefit from the right to unionize because they would be able to earn higher
wages, they could have access to benefits such as health care that they do not currently
enjoy and working conditions could be greatly improved. A further benefit is that
unionization could potentially help to reduce the reliance on undocumented labor that is
currently leading to greater competition within the agricultural industry for laborers.
However, before agricultural laborers can get to that point, there are many issues that
need to be addressed. Unionization in the agricultural industry would lead to the fairer
treatment of laborers, but could lead to a negative impact on farmers. Given the
importance of farming to the national economy, it is very unlikely that agricultural
laborers would be protected under the NLRA without having many restrictions put on
their rights so as to address the needs of farmers.
The differences between the AERA and the NLRA are more significant than those
between the NLRA and the ALRA. For one thing, the right to strike is extremely limited
under the AERA. The AERA does address many of the concerns farmers have for
including agricultural laborers under the NLRA, mainly the perishable nature of their
products and the loss of profits they would incur if their crop were not harvested on time
due to a labor strike. The AERA stands in stark contrast to the ALRA, which seeks to
provide protections for agricultural laborers. Rather than trying to fill a gap left by the
NLRA as the ALRA has done, the AERA was an attempt by the Arizona legislature to
prevent unions from organizing agricultural laborers. The differences between all three of
these statutes underscore the difficult task Congress would have to undertake in order to
extend coverage to agricultural laborers under the NLRA, mainly the reconciliation of the
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interests of the states that already provide for some kind of protection of agricultural
labor unions, the interests of the agricultural employers and the interests of the
agricultural laborers.
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