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APPENDIX—Continued

voir. The leasing of the land does not pay
the new city’s expenses. At the risk of
alienating friends to the east, it is readily
seen why Rankin County did not join in the
present suit. As hereinbefore stated and
as clearly shown by the record and the
opinions already written in this case, the
reservoir property situated in Rankin Coun-
ty is already practically covered with real
property placed on the reservoir leased
property. - Rankin County levies taxes on
all of these structures at the same rate it
taxes other structures in the county. We
certainly cannot blame Rankin County for
not wanting to give up this revenue and
wanting to increase that revenue. Unlike
Hinds County, we therefore see that Ran-
kin County and others to a certain extent
receive funds in varying amounts from the
taxpayers’ investment. I have heard that
other counties in the state feel that Hinds
County, containing the capital city, tries to
exert its authority. Unfortunately, Hinds
County, in the controversy before us, ap-
pears to be the “fall guy” in the whole
mess.

A part of the lower side of the dam joins
Hinds County, but it is hard to visualize
any taxable income that Hinds County may
ever receive therefrom. We, therefore, go
back to our hereinbefore set out statement
that all the money “given” the reservoir
district each year by Hinds County, which
figure is now becoming astronomical, is in
the form of a subsidy for a new city in
Rankin County on the banks of the reser-
voir, whose citizens pay no city taxes as
that term is commonly understood. The
taxpayers paying this subsidy have the
great privilege of fishing or boating in the
reservoir, if they wish, or attending a
nightclub or restaurant on the banks.

I do not believe that the legislature in-
tended for this situation to evolve. I can
only hazard a guess as to where the blame
should fall. My concern is that there is no
other time but the present to begin a reme-
dy. With deference, the majority still
leaves the questions up in the air. The
laws as applied to the record before this
Court are clear. I think this Court is obli-
gated to make the decision. The only posi-
tive decision the majority makes is to rev-
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erse and render here the lower court’s hold-
ing that the tax levies of the counties
should be used only for the retirement of
bonds. If we think it should be used for
anything other than subsidizing a ecity, I
think we should spell out those uses and
certainly they should not exceed the ex-
penses of operating and maintaining the
original project; that is, the reservoir and
not a surrounding city. We surely can
take judicial notice that the cost of acquir-
ing and constructing the reservoir has long
ago been paid.

I would make the specific holding here
that certain statutes have been violated
and would require an accounting, as is re-
quired of other subdivisions of the state. I
would not complicate the judicial process
by starting the whole thing over with an-
other lengthy and costly hearing before the
chancellor. I would make an effort to ad-
judicate here what needs to be done as
indicated in the dissenting opinion of Jus-
tice Hawkins.
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Jacob HENDERSON

v.
STATE of Mississippi.

No. 54662.
Supreme Court of Mississippi.

Feb. 8, 1984.

Defendant was convicted in the Circuit
Court, Hinds County, William F. Coleman,
J., of burglary and he appealed. The Su-
preme Court, Robertson, J., held that al-
though indictment was grammatically unin-
telligible and could, under the rules of
grammar, be read as charging that either
the goods or the store did the breaking and
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entering, indictment was sufficient to
charge defendant with the crime.

Affirmed.

1. Indictment and Information ¢=79
Rule governing form of the indictment
does not require adherence to correct
grammatical form and there is no constitu-
tional or natural law which supplements
the rule with the rules of good grammar.
Uniform Circuit Court Criminal Rule 2.05.

2. Indictment and Information &79
Correct grammar, however desirable,
is unnecessary to valid indictment; so long
as, from a fair reading of the indictment
taken as a whole, the nature and cause of
the charge against the accused are clear,
the indictment is legally sufficient. Uni-
form Circuit Court Criminal Rule 2.05.

3. Indictment and Information ¢=79

Although inartfully drafted indictment
was more properly read, according to the
rules of grammar, as alleging that the
“goods, ware and merchandise’” did the
breaking and entering or that the “store
building” did the breaking and entering,
and although a “patently inappropriate pe-
riod” caused indictment to read grammati-
cally as though it did not charge the de-
fendant with doing anything, the indict-
ment was sufficient to charge defendant
with the crime of business burglary; rules
of English grammar are not part of the
positive law of the state.

4. Criminal Law &1167(1)

Establishment of literate bar is a wor-
thy aspiration but its achievement must be
relegated to means other than reversing
criminal convictions, justly and lawfully se-
cured, because of atrocious grammar in
indictment.

5. Jury &=131(4)

It was proper to permit prosecutor to
question prospective jurors during voir dire
examination concerning their involvement
with criminal acts, either as victim or
perpetrator, despite defendant’s claim that
he was prejudiced because the questioning
created an aura of rampant crime in the
streets.

T. Frank Collins, Collins & Dreher, Jack-
son, for appellant.

Bill Allain, Atty. Gen. by Anita Mathews
Stamps, Sp. Asst. Atty. Gen., Jackson, for
appellee.

Before PATTERSON, C.J., and PRATH-
ER and ROBERTSON, JJ.

ROBERTSON, Justice, for the Court;

I

This case presents the question whether
the rules of English grammar are a part of
the positive law of this state. If they are,
Jacob Henderson’s burglary conviction
must surely be reversed, for the indictment
in which he has been charged would receive
an “F” from every English teacher in the
land.

Though grammatically unintelligible, we
find that the indictment is legally sufficient
and affirm, knowing full well that our deci-
sion will receive of literate persons every-
where opprobrium as intense and wide-
spread as it will be deserved.

IL.

On May 15, 1982, the Maaco Paint Shop
in Jackson, Mississippi, was burglarized.
Jacob Henderson was arrested immediately
thereafter, four items of stolen merchan-
dise still in his possession.

On July 6, 1982, Henderson was formally
charged with business burglary in violation
of Miss.Code Ann. § 97-17-33 (1972) in an
indictment returned by the Hinds County
Grand Jury. The indictment further
charged that Henderson was a recidivist
within the meaning of Miss.Code Ann.
§ 99-19-81 (Supp.1983). Henderson en-
tered a plea of not guilty to all charges.

On February 9, 1983, this case was called
for trial in the Circuit Court of Hinds Coun-
ty. In due course, the jury found Hender-
son guilty on the principal charge of bur-
glary.

Immediately thereafter, the circuit court
conducted a non-jury hearing on the recidi-
vism issue. Without contradiction, the evi-
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dence established that Jacob Henderson
had, prior to that date, been convicted of
two separate felonies, both burglaries. Ac-
cordingly, under the authority of Section
99-19-81 the circuit court sentenced Hen-
derson to serve a term of seven years
without eligibility for probation or parole.

From this conviction and sentence, Hen-
derson appeals.

I11.

A

The primary issue presented on this ap-
peal regards the legal adequacy of the in-
dictment under which Henderson has been
tried, convieted and sentenced. That indict-
ment, in pertinent part, reads as follows:

The Grand Jurors for the State of Missis-

sippi, ... upon their oaths present: That
Jacob Henderson ... on the 15th day of
May, A.D., 1982

The store building there situated, the
property of Metro Auto Painting, Inc.,
. in which store building was kept for
sale or use valuable things, to-wit:
goods, ware and merchandise unlawfully,
feloniously and burglariously did break
and enter, with intent the goods, wares
and merchandise of said Metro Auto
Painting then and there being in said
store building unlawfully, feloniously
and then and there being in said store
building burglariously to take, steal and
carry away; And
One (1) Polaroid Land Camera,
One (1) Realistic AM/FM Stereo Tuner
One (1) Westminster AM/FM radio
One (1) Metal Box and contents thereof,

the property of the said Metro Auto
Painting then and there being in said
store building did then and there unlaw-
fully, feloniously and burglariously take,
steal and carry away the aforesaid prop-
erty, he, the said Jacob Henderson, hav-
ing been twice previously convicted of
felonies, to-wit: . ...

The remainder of the indictment charges

Henderson with being a recidivist.

Henderson, no doubt offended, de-
murred. In support, he presented an ex-
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pert witness, Ann Dreher, who had been a
teacher of English for nine years. Ms.
Dreher testified that, when read consistent
with accepted rules of English grammar,
the indictment did not charge Jacob Hen-
derson with doing anything; rather it
charged that goods, ware and merchandise
broke and entered the paint store. The
trial judge overruled the objection and the
motion, but not without reservation. He
stated:

[TThis same objection has been made nu-
merous times. It is one of Mr. Hailey’s
pets. [Blut as far as I know no one has
elected to appeal and I'm going to follow
the decision whether it is grammatically
correct or not. I have repeatedly begged
for six years or five years for the district
attorney not to use this form. It is very
poor English. It is impossible Eng-
lish.... In addition to being very poor
English, it also charges him with the
crime of larceny, which is not necessary
to include in an indictment for burglary.
I never did understand the reason for
that. I again ask the district attorney
not to use this form. It's archaic. Even
Shakespeare could not understand the
grammatical construction of this indict-
ment. But the objection will be over-
ruled. Maybe it will take a reversal on a
case of a similar nature where there is a
serious offense as this one is by the fact
that he is indicted as a habitual to get
the district attorney’s attention.

B.

1.

In the trial court and on this appeal,
Henderson insists that the meaning of the
indictment may be obtained only within the
strait jacket of accepted rules of grammati-
cal construction of the English language.
From this point of view, we are asked to
examine the indictment and concentrate on
the words ‘... unlawfully, feloniously and
burglariously did break and enter ....”
Who, we are asked, when the rules of good
grammar are employed, did this alleged
breaking and entering?
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There are two possible answers (again,
looking at the indictment as would an Eng-
lish teacher). “Goods, ware and merchan-
dise” are the most obvious choice. Those
nouns proximately precede the verb(s) “did
break and enter” (separated only by the
familiar string of adverbs “unlawfully, fe-
loniously and burglariously”’—the district
attorney, like other lawyers, never uses
one word when two or three will do just as
well). Thus read, the indictment charges
that Goods, ware and merchandise, not Ja-
cob Henderson, burglarized the Maaco
Paint Shop on May 15, 1982.

More properly, however, the words
“Goods, ware and merchandise” are seen
as the tail end of a largely unintelligible
effort to describe something else: the store
building. A perceptive English grammari-
an would conclude that it is “the store
building there situated....” which is
charged with the burglary, for those words
seem to constitute the subject of the non-
sensical non-sentence we are charged to
construe.

Even so, whether the indictment charges
that “Goods, ware and merchandise” or
“The store building there situated”
“unlawfully, feloniously and burglariously
did break and enter ....” matters not to
Jacob Henderson. His point is merely that
the indictment does not charge that ke did
the breaking and entering.

Were this a Court of nine English teach-
ers, Henderson no doubt would prevail.

The indictment does contain at the outset
the charge “That Jacob Henderson ... on
the 15th day of May, A.D., 1982.” We
have another non-sentence. The unmistak-
able period after 1982 is used by astute
defense counsel to nail down the point—
that the indictment fails to charge that
Jacob Henderson did anything on May 15,
1982. Again, we must concede that gram-
matically speaking counsel is correct. The
period after 1982 grammatically precludes
the possibility that the indictment charges
that Jacob Henderson did break and enter.
Either the words “did break and enter”
would have to precede the period, or the

1. It cannot be gainsaid that all the perfumes of
Arabia would not eviscerate the grammatical

name Jacob Henderson would have to ap-
pear following it. Neither is the case.

Recognizing that the period is important,
the State argues that in reality the indict-
ment consists of one long sentence, written
albeit in legalese instead of English. The
State argues that “the period grammatical-
ly disjoined the first part of the sentence
from the second”, conceding that we are
indeed confronted with “a patently inappro-
priate period”. This, of course, prompts
Henderson to analogize the state’s argu-
ment to Lady Macbeth’s famous “Out
damned spot! Out, I say!”! W. Shake-
speare, Macbeth, Act V, sc. 1, line 38. The
retort would be telling in the classroom or
in a court of the literati. Alas, it has
meager force in a court of law.

2.

With no little temerity, we insist that the
correct statement of the question before
this Court is: Does the indictment conform
to the requirements of Rule 2.05, Uniform
Criminal Rules of Circuit Court Practice.
That rule provides:

Rule 2.05

FORM OF THE INDICTMENT

The indictment upon which the defend-
ant is to be tried shall be a plain, concise
and definite written statement of the es-
sential facts constituting the offense
charged and shall fully notify the defend-
ant of the nature and cause of the accu-
sation against him. Formal or technical
words are not necessary in an indict-
ment, if the offense can be substantially
described without them.

An indictment shall also include the
following:

(1) The name of the accused;

(2) The date on which the indictment
was filed in each court;

(3) A statement that the prosecution is
brought in the name and by the authority
of the State of Mississippi;

(4) The county and judicial district in
which the indictment is brought;

stench emanating from this indictment. Cf. W.
Shakespeare, Macbeth, Act V, sc. 1, lines 56-57.
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(5) The date and if applicable the time,
on which the offense was alleged to be
committed. Failure to state the correct
date shall not render the indictment in-
sufficient;

(6) The signature of the foreman of
the grand jury issuing it; and

(7) The words “against the peace and
dignity of the state”.

We have no significant prior construc-
tions of Rule 2.05. We have referred to it
with little comment in Osborne v. State,
404 So.2d 545, 548 (Miss.1981), Dalgo v.
State, 435 So.2d 628, 630 (Miss.1983), and
in Joshua v. State, 445 So0.2d 221 (Miss.
1984).

[11 For better or for worse, nothing in
Rule 2.05 requires any adherence to correct
grammatical form. We know of no consti-
tutional or natural law that might supple-
ment Rule 2.05 with the rules of good
grammar.?

[2] Rule 2.05 states that “formal or
technical words are not necessary”. Cor-
rect grammar, however desirable, is simi-
larly unnecessary. So long as from a fair
reading of the indictment taken as a whole
the nature and cause of the charge against
the accused are clear, the indictment is
legally sufficient.

[3] The instant indictment, however
inartfully worded, clearly charges Jacob
Henderson with the crime of business bur-
glary. It informs Henderson that the bur-
glary is alleged to have occurred on May
15, 1982. The indictment names the busi-
ness burglarized as Maaco Paint Shop oper-

2. This is not the first time this Court has placed
its collective head on the grammarian’s chop-
ping block by insisting upon the clarity of a
meaning clearly untenable under correct gram-
matical construction of language. We did this
with an inartfully drafted regulation of the State
Tax Commission, Columbia Gulf Transmission
Co. v. Barr, 194 So.2d 890, 894 (Miss.1967). We
have done it with pre-Rule 2.05 indictments.
State v. Lee, 111 Miss. 773, 72 So. 195, 196
(1916); Morgan v. State, 13 Smedes & M. 21
Miss.) 242 (1849).

3. We agree with the trial judge that the language
in the indictment charging larceny is unneces-
sary surplusage.
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ated by Metro Auto Painting, Inc. It
charges that the crime occurred within the
First Judicial District of Hinds County.
Further, the indictment identifies the items
of property said to have been stolen in the
course of the burglary.?

Viewing the indictment under Rule 2.05,
we find it legally adequate.® It provides
Henderson with a ‘“written statement of
the essential facts constituting the offense
charged” in language which is “plain, con-
cise and definite”, albeit grammatically
atrocious. Beyond that, the indictment no-
tified Henderson of “the nature and cause
of the accusation against him”.

[4] Establishment of a literate bar is a
worthy aspiration. ’'Tis without doubt a
consummation devoutly to be wished. Its
achievement, however, must be relegated
to means other than reversal of criminal
convictions justly and lawfully secured.

The assignment of error is rejected.

Iv.

(5] Before trial Henderson filed a mo-
tion in limine wherein he sought to restrict
questioning of prospective jurors during
voir dire examination. Specifically, Hen-
derson urged that the prosecutor be barred
from inquiring, in the presence of the en-
tire panel, regarding a prospective juror’s
involvement with criminal acts as either
victim or perpetrator. On appeal, Hender-
son claims that the failure to grant the
motion prejudiced the defendant in that the
questioning created an aura of rampant

4. Our attention has been called to numerous
pre-Rule 2.05 cases, principal of which is Kelly
v. State, 204 Miss. 79, 36 So.2d 925 (1948).
Many of our older cases required that an ex-
tremely strict interpretation be given criminal
indictments. Suffice it to say that those cases
decided before August 15, 1979, the date our
Uniform Criminal Rules of Circuit Court Prac-
tice were adopted, should be read with great
caution. Nothing in Rule 2.05, however, or in
what we say here should be construed to under-
mine our familiar rule that the failure of an
indictment to charge an essential element of the
crime does constitute a fatal defect. See Cope-
land v. State, 423 So.2d 1333, 1336-37 (Miss.
1982); Joshua v. State, 445 So.2d 221 (Miss.
1984).
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crime in the streets in the minds of the jury
panel.

Henderson argues that the rule of evi-
dence, which prohibits the discussion of
other criminal behavior of the defendant, is
based on the same logical premises as is
this assignment of error. We beg to differ.
Suffice it to say that we divine no reason in
commen law or common sehse that would
support Henderson’s point.

The assignment of error is denied.
AFFIRMED.

PATTERSON, CJ., WALKER and
BROOM, P.JJ, and ROY NOBLE LEE,
BOWLING, HAWKINS, DAN M. LEE and
PRATHER, JJ., concur.

Grady HARRIS
V.
STATE of Mississippi.
No. 54714

Supreme Court of Mississippi.

Feh. 8, 1984,
Rehearing Denied March 14, 1984,

Defendant was convicted before the
Circuit Court, First Judicial District, Hinds
County, Reuben V. Anderson, J., of at-
tempted armed robbery, and he appealed.
The Supreme Court, Dan M. Lee, J., held
that: (1} both an attempt to take and an
actual taking of another’s personal proper-
ty against his will by violence to his person
or by putting such person in fear of imme-
diate injury by the exhibition of a deadly
weapon constitutes robbery, and indictment
which comported with the law as defined
by robbery statute was not fatally defec-
tive because it charged both attempted rob-
bery and the completion of the offense, and
{2) evidence sustained convietion.

Affirmed.

1. Robbery <=5, 17(1)

Both an attempt to take and an actual
taking of another's personal property
against his will by violence to his person or
by putting such person in fear of immedi-
ate injury by the exhibition of a deadly
weapon constitutes robbery, and indictment
which comported with the law as defined
by robbery statute was not fatally defec-
tive because it charged both attempted rob-
bery and the completion of the offense.
Code 1972, § 97-3-79.

2. Robbery <=24,1(6)

Evidence sustained defendant’s convic-
tion of attempted armed robbery. Code
1972, § 97-3-79.

Merrida P. Coxwell, Jr., Jackson, for ap-
pellant.

Bill Allain, Atty. Gen. by Frankie Walton
White, Sp. Asst. Atty. Gen., Jackson, for
appellee.

Before BROOM, HAWKINS and DAN
M. LEE, JJ.

DAN M. LEE, Justice, for the Court:

Grady Harris was convicted in the Cir-
cuit Court of the First Judicial Distriet of
Hinds County on the charge of attempted
armed robbery. He was sentenced to
twenty-five (25) years in the custody of the
Mississippi Department of Corrections with
fifteen (15) years suspended. Following
that conviction and sentence, Harris brings
this appeal and assigns as error the follow-
ing:

Point I: The indictment is fatally de-
fective for the reasons that (a) it charges
appellant attempted to steal, rob, seize,
take and carry away said money; (b)
fails to charge sufficient overt acts.

Point II: The evidence is sufficient to
prove the appellant committed an overt
act toward the commission of the crime
of attempted armed robbery.

Point III: The appellant was preju-
diced and denied a fair trial by the prose-
cutor's closing argument which diverted



