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LEXISNEXIS SUMMARY: 

 ... Universities have a strong incentive to seek to include these provisions in coaching contracts since popular coaches 

generate a considerable amount of revenue and the university wants to retain its star players.  ... Part II explains why 

contracts in which the coach agrees to provide unique sports services are legally enforceable and how contracts can ef-

fectively bind a coach through the issuance of a negative injunction.  ... While a liquidated damages clause that reflects 

an upper-limit on a reasonable estimation of the financial harm (both to the student-athlete's professional opportunities 

as well as the harm to the university) could in theory be constructed, thereby making it financially difficult for a new 

team to lure the coach away, it cannot remedy the breach because the NCAA would likely bar an athlete from receiving 

payment pursuant to such a clause.  ... Bargaining Power Contracts are voluntary bargains, so even if the laws of con-

tract and remedies and NCAA regulations permitted courts to enforce promises made by coaches to universities and 

student-athletes to remain at the school, the bargaining dynamics must be sufficient to induce a coach to make such a 

promise.  ... While NCAA regulations preclude student-athletes from the opportunity to negotiate the terms of their con-

tracts with the institution, star athletes may possess the necessary bargaining power to negotiate a contract with their 

coach. 

 

TEXT: 

 [*709]  

Introduction 

  

 STUDENT-ATHLETES who demonstrate the skills and dedication throughout their college careers that predict success 

in professional sports become attractive prospects for major league drafts. Yet their professional aspirations can be sig-

nificantly affected by the departure of their college coaches, whose team's recurring success often results in lucrative 

offers from professional teams or wealthier and more successful college programs. Although the potential harm to a 

university left behind by an upwardly-mobile coach is often recognized, less attention has focused on the connection 

between a coach's departure from the university and the student-athlete's standing in the National Football League 

("NFL") draft. A recent study has demonstrated that a coach's decision to leave a university can substantially lower an 

athlete's position in the draft. n1 

Each year, a large number of football programs face coaching changes; n2 indeed, a top school's hiring away a 

coach from another program often has a ripple effect--a "coaching carousel." n3 Student-  [*710]  athletes with profes-

sional football aspirations would be well served by developing a strategy to protect them from the significant risk that 

the coaching carousel will adversely affect their collegiate and professional careers. Such a strategy would also benefit 

the fans and stakeholders of their alma mater, who suffer as well when their favored program is harmed by the annual 

coaching carousel among big-time college coaches. 

This Article suggests that student-athletes can protect themselves (and, indirectly, fans and students at the universi-

ty at which they are about to enroll), by securing a binding promise from the coach that he will not voluntarily leave the 

university throughout the student-athlete's career. This promise could be in a legally binding contract directly between 

the coach and student-athlete, or by adding to the coach's employment contract with the university a proviso expressly 

designating student-athletes as third party beneficiaries. Part I briefly describes problems resulting from the coaching 

carousel and describes the potential for contracts that limit a coach's mobility to minimize harmful effects on student-

athletes. Part II explains why contracts in which the coach agrees to provide unique sports services are legally enforcea-

ble and how contracts can effectively bind a coach through the issuance of a negative injunction. Part III analyzes the 

bargaining dynamics between coaches, universities, and star athletes, and concludes that the requisite dynamics are like-

ly present in some cases to successfully negotiate each of the contracts. Finally, Part IV discusses why current National 

Collegiate Athletic Association ("NCAA") rules should be interpreted to permit voluntary contracts, enforceable by the 

student-athlete, that limit a coach's ability to terminate his coaching contract and accept an offer that advances his own 

professional aspirations at the expense of students who relied on his tutelage to develop their own careers. 
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I. The Coaching Carousel 

A. Problems Student-Athletes Face when Forced to Ride the Coaching Carousel 

  

 Upon completion of each NCAA college football season, a significant number of coaches leave their respective univer-

sities. Although some are dismissed by their employer for on-or off-field failures, many leave voluntarily for a more 

prestigious position. n4 This frequent  [*711]  exchanging of coaches has been dubbed the "coaching carousel." n5 Over 

a period of ten years, from 2000-2009, 190 head coaching changes occurred at Football Bowl Subdivision (formerly 

Division I-A) schools n6 and the coaching carousel continues to spin today. One demonstrable problem with the coach-

ing carousel is its detrimental effects on college athletes. n7 In addition to intangible problems caused by the additional 

time involved in learning a new playbook (given the severe time constraints facing many student-athletes), and the anx-

iety of developing a new relationship with a new set of coaches (given the huge role that these relationships play in the 

student-athlete's initial selection of a college), a coaching change during a student athlete's career drops the average 

player's NFL draft pick by nearly two-thirds of a round. n8 A drop in draft stock occurs regardless of whether the coach 

was fired or exited the university voluntarily. n9 Additionally, professional teams are more attracted to players originat-

ing from programs with solid coaching reputations. n10 

Because a young NFL player's compensation is primarily determined by draft position, a later round draft pick can 

result in the loss of millions of dollars in guaranteed compensation and signing bonuses. n11 Aside from a potentially 

substantial drop in future earnings, a coach's departure can result in more immediate consequences for the student-

athlete. For example, a student-athlete may experience difficulty adjusting to a new leadership style. Additionally, a 

coach's departure can create a lack of trust, the loss of a support system, and  [*712]  alterations in the training environ-

ment. n12 Moreover, a student-athlete who selected a college based on the presence of a coaching style that emphasizes 

preparedness for professional sports may find his expectations are not achieved if the new coach has a different style 

(even if equally successful in winning college games). n13 

Coaching changes are particularly unfair to student-athletes who base their decisions to attend an institution on the 

presence of a particular coach. n14 Although traditional students basing their matriculation decisions on the presence of 

a particular professor would experience similar inequities in the event the professor left for greener pastures during the 

students' academic careers, the NCAA's transfer rules exacerbate the problem as it applies to student-athletes. n15 After 

student-athletes commit to an institution, the NCAA significantly inhibits transfers by making student-athletes ineligible 

to play for their new universities for the season immediately following a transfer. n16 

B. Methods for Lessening the Harm 

  

 While the NCAA restrains the movement of players, coaches are seemingly free to change positions relatively free of 

consequences. n17 If  [*713]  future college athletes aspire to play for a professional team, adopting measures to protect 

themselves from harm caused by frequent coaching changes is in their self-interest. At first glance, the clear answer 

may be to simply adopt the solution invoked by non-athlete students. In academia, if a student selects an institution 

based on a particular professor and that professor leaves for another university, the student may follow the instructor by 

transferring to the new institution without penalty so long as she is qualified to attend the transferee school. However, 

this solution is undesirable in college sports because it would result in the institution not only losing its coach, but all of 

its star players as well, intensifying the harm to the school and athletic program. Furthermore, most athletes sign a Na-

tional Letter of Intent ("NLI"), which requires them to play at the institution for one year along with an additional one or 

two year penalty for transferring. n18 Between the restrictions imposed by current NCAA transfer rules and NLI, and 

the harmful consequences to the university, encouraging student-athletes to follow their coaches to the new institutions 

is not a viable solution. 

Similarly, informal promises communicated by the coach or university are just as ineffective because actions 

brought by students to enforce these "promises" have proved consistently unsuccessful, either because there was no 

evidence of the actual promise, or because the written scholarship contract contained no evidence of the oral promise, or 

because the "promise" is not the sort of pledge that most people would take as a binding pledge. n19 Although repre-

sentatives of the  [*714]  university's athletic department often issue verbal assurances to induce prospective athletes to 

attend their university, courts have consistently held that oral and implied promises made by the coach or university are 

unenforceable. n20 Thus, student-athletes cannot safely rely on oral or implied assurances regarding continued instruc-

tion by a specific coach, guaranteed playing time, or any other aspect of their college careers, because such promises are 

not binding. 
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More workable solutions include a contract between the coach and university in which the coach promises not to 

voluntarily leave the school, or a contract between the coach and student in which the coach promises to remain at the 

university throughout the student's career. If entered voluntarily, these contracts are both legally binding and beneficial 

to the university. They protect student-athletes while allowing the school to retain its coach and prized players by reduc-

ing coaching turnover. Of course, these solutions are unachievable unless the requisite bargaining dynamics are present 

and unless these options are available to coaches and student-athletes at schools seeking to comply with NCAA regula-

tions. 

II. The Solution: Contracts that Limit a Coach's Ability to Leave the University Voluntarily 

A. Contract Between the Coach and Student-Athlete 

  

 The most straightforward solution is a contract between a student-athlete and coach. In return for the student-athlete's 

agreement to enroll at the coach's school, the coach would promise to continue his employment with the university 

throughout the student's career, meaning that the coach could not voluntarily accept another head coaching position, 

even if offered a more preferable position elsewhere. Where necessary, the coach may wish to create an exception per-

mitting him to leave under specially designated circumstances - such as the opportunity to coach in the NFL or at other 

universities with some particular attraction. n21 Such a contract would recite the  [*715]  unique qualities of the coach 

and the unavailability of money damages as adequate compensation in case of breach. 

In addition to offer and acceptance, the main requirement to create an enforceable contract between coach and stu-

dent-athlete is that the agreement be supported by consideration or a consideration substitute. n22 An agreement is sup-

ported by consideration when the parties have engaged in a bargained-for exchange. n23 In this case, a student present-

ing the possibility of a contract to a prospective coach in exchange for the student's matriculation to the institution con-

stitutes an offer. n24 If the coach demonstrates willingness to agree to the terms of the contract, he has accepted the 

student's offer. n25 Under this scenario, a contract between a coach and student-athlete is supported by consideration 

because both parties participated in a bargained-for exchange. The coach foregoes his right to quit coaching for the uni-

versity in exchange for the star player's promise to enroll in the coach's university and commitment to contribute to the 

team throughout his career. Thus, if both parties voluntarily consent, the contract is legally enforceable, provided that 

NCAA rules do not bar the agreement. 

Liquidated damages, however, are not an adequate remedy in this context. While a liquidated damages clause that 

reflects an upper-limit on a reasonable estimation of the financial harm (both to the student-athlete's professional oppor-

tunities as well as the harm to the university) could in theory be constructed, thereby making it financially difficult for a 

new team to lure the coach away, n26 it cannot remedy  [*716]  the breach because the NCAA would likely bar an ath-

lete from receiving payment pursuant to such a clause. 

B. Contract Between the Coach and University 

  

 A second option to reduce coaching turnover is to declare student-athletes to be third-party beneficiaries of a provision 

in a coach's employment contract with the university. This option may be feasible when a university has an institutional 

interest in recruiting a student-athlete on the basis of the promised unique tutelage from a particular coach. Similar 

agreements to provide unique services prohibiting employees from performing similar services for anyone but the con-

tracting employer are commonplace for professional athletes n27 and entertainers. n28 Unique service contracts are 

frequently implemented in the sports and entertainment industries because athletic and entertainment skills are of such a 

unique nature that employers would experience difficulty and sometimes even impossibility finding replacements. n29 

A promise to provide exclusive services as a stipulation  [*717]  to an employment contract meets the basic requirement 

of consideration because the coach agrees to render unique sports services in exchange for compensation and other ben-

efits provided by the university. Adding student-athletes as third-party beneficiaries is important, however, because uni-

versity presidents and athletic directors have proven to be lax in their willingness to enforce their contract rights vis-a-

vis coaches. 

1. The Law of Employment Contracts 

  

 At common law, employment is at will, meaning that either party may terminate the employment relationship at any 

point without cause. n30 The employer and employee can agree upon a contract that modifies the at-will relationship. 

n31 Specifically, the parties may decide to include additional protections against the discharge of an employee, beyond 

what is provided by employment at will, such as requiring just cause for firing. n32 Since most employees are easily 
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replaceable, usual damages for breach of an employment agreement is the cost of finding a new employee, which in-

cludes incidental damages, such as advertising, interviewing, and training costs, plus any additional salary that the em-

ployer must pay the new employee if wages have increased over the contract term. n33 

Conversely, in industries where employees offer unique skills and are extremely difficult to replace, equitable relief 

is available for breach of an employment contract. n34 Courts will not order specific performance of the contract, but 

will issue negative injunctions barring employees from providing the same services to rival employers if the employ-

ment contract states that the employee agrees to provide  [*718]  special or unique services or has extraordinary qualifi-

cations. n35 An injunction is necessary when deprivation of an employee's unique services would result in irreparable 

harm to the employer. n36 The injunction serves to ensure that the employee cannot shirk the bargain inherent in a long-

term contract, which assures the employee of the promised salary even if best efforts result in a decline in skill or per-

formance, but assures employers that they can receive the employee's services even if they turn out to be more valuable 

than estimated over the course of the contract term. Even if a negative injunction is not expressly provided for in the 

contract, courts will often infer that an agreement to work for an organization is an implied promise not to perform the 

same services for a competitor. n37 

When a contract stipulates that a professional athlete provides special services, the team is entitled to seek an in-

junction if the athlete attempts to play for another team during the contract term. n38 In fact, almost all major league 

athletes are required to sign a provision stipulating that they offer unique skills and are irreplaceable. n39 These person-

al service agreements afford employers much needed protection in circumstances where the services provided by em-

ployees cannot be duplicated by others. n40 

The historic case of Lumley v. Wagner n41 established a precedent for courts of equity to enforce unique service 

agreements when damages would be inadequate by enjoining an employee from providing similar services to another 

employer. In Lumley, an opera star breached a personal service agreement with her employer when she  [*719]  per-

formed at a competing theater during the contract term. n42 Although the court's order did not compel the singer to per-

form her contractual duties, the court precluded her from performing in any establishment but the first employer's thea-

ter, reasoning that such an order would encourage the opera star to fulfill her contractual duties to the original employer 

since she could not sing elsewhere. n43 

The Lumley rule was notably extended to the context of sports contracts in Philadelphia Ball Club v. Lajoie. n44 In 

Lajoie, a baseball player breached his contract to compete for the Philadelphia Phillies when he arranged to play for the 

cross-town rival, the Athletics. The court granted an order prohibiting the Hall of Fame second baseman from playing 

baseball for rival teams, holding that an injunction is warranted even if the player is not impossible to replace, as long as 

the same services are not easily obtainable from others. n45 The court pointed to several attributes, from the athlete's 

high level of expertise as a baseball player to his great reputation as a second baseman, in determining that the player's 

services were unique. n46 The court also considered the athlete's relationship to his employer and determined that, as an 

essential contributor to the team's success, his withdrawal from the team would undoubtedly weaken it and likely de-

crease game attendance. n47 The uniqueness inquiry focuses not only on the employee himself, but also on the employ-

ee's connection to the employer's business and the value of the employee's services to the operation. n48 

Courts have continued to order negative injunctions as a remedy for breach of service contracts in the sports indus-

try, finding that most professional athletes' services are unique and, therefore, not readily replaceable. The court in Dal-

las Cowboys Football Club v. Harris n49 held that a football player with superior skill is unique (even though not liter-

ally one-of-a-kind), in the sense that a club would have difficulty  [*720]  obtaining a replacement. n50 Similarly, the 

court in Central New York Basketball, Inc. v. Barnett n51 determined that a basketball player's services were unique 

based on his unusual, crowd-pleasing ability as a ball handler and further concluded that professional athletes in base-

ball, football, and basketball leagues must demonstrate extraordinary talent or they would not be employed in the pro-

fession. n52 

2. Coaching Contracts as Agreements to Provide Unique Services 

  

 Customarily, coaching contracts provide grounds for termination by the coach n53 as well as a provision allowing the 

university to terminate the coach for just cause. n54 Coaching contracts will often contain buyout clauses under which 

the coach may leave the university before his contract expires upon payment of a specified sum. n55 However, these 

clauses rarely prevent a coach who wishes to leave the university from doing so because the buyout is usually too low to 

present a significant monetary obstacle. n56 The relatively modest sums required are often covered by the coach's new 

employer. n57 Significantly, few buyout clauses cover the full harm to the university and its student-athletes from the 
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coach's decision to accept other employment. From the student-athlete's perspective, absent a provision providing a spe-

cific payout to each student-athlete on the team (which, as discussed below, n58 is not realistic under NCAA regula-

tions), the only approach to ensure that a coach will remain loyal to his current university is through a unique services 

provision in the employment contract that will justify equitable relief to prevent breach of the promise during the stated 

terms of the contract. Just as unique services agreements have been successfully used to protect athletic clubs by prohib-

iting players from switching to a rival team, these provisions can also effectively require  [*721]  coaches to remain 

committed to their current universities while under contract to do so. 

As demonstrated in the Lajoie, Harris and Barnett cases, courts utilize the "difficulty of replacement" standard in 

determining the uniqueness of sports professionals. Under this standard, coaches are undoubtedly unique. A university 

has a legitimate, protectable business interest in retaining its coach for the contracted term. Coaches are privy to confi-

dential information about recruits gained during their employment, and in many cases the coach's services are so suffi-

ciently distinctive, if not unique, that the university would have severe difficulty finding a replacement. n59 In addition 

to their primary role of instructing athletes, coaches drive the success of athletic programs by performing many func-

tions for the university. n60 Coaches are recruiters, academic guidance counselors, fundraisers, advertisers, and alumni 

coordinators. n61 They are responsible for maintaining a team of talented players and developing connections with re-

cruits who will eventually become assets to the university. n62 

Coaches provide unparalleled value to their respective universities by accomplishing far more than winning sea-

sons. n63 Aside from being highly talented experts in their fields, coaches create a "brand" for the university. The loyal-

ty and commitment of many fans depends on the coach, making it very difficult for the university to recreate its brand 

and preserve loyalty after the coach leaves. A decline in the team's fan base can result in lower game attendance and a 

drop in merchandise sales. Since athletic programs serve as a revenue generator for many universities, n64 a successful 

coach is an invaluable resource. Given the unique benefits coaches provide for universities, finding an equivalent suc-

cessor is often extremely difficult. 

An injunction would therefore be a viable remedy if a coach breaches a contract with a student-athlete. At the time 

of breach, the precise effect on the player is difficult to quantify: according to an  [*722]  empirical study, the harm to 

the athlete, including reduced possibility of being drafted at all or the precise number of draft slots that a player that 

endured a coaching change will fall, is probabilistic within a range. n65 Damages calculations are further complicated 

by the need to estimate lost income, endorsements, and other opportunities because there is no method to predict how 

successful the athlete could have been had the coach stayed. Indeed, a court is unlikely to award monetary damages 

because the doctrine of uncertainty of harm limits damages that are too unpredictable to accurately calculate. n66 

Similarly, an injunction is an attainable remedy for the university if a coach breaches the employment agreement. 

The university can demonstrate that, due to the unique nature of the coach's position and near irreplaceability of his ser-

vices, monetary damages would not adequately compensate for the university's loss. The university may also recover 

from the institution attempting to lure the coach, on a theory of tortious interference with existing contractual relations. 

n67 Although this tort renders the defendant institution liable for economic losses caused thereby, the same problems of 

damage estimation that stymie the award of monetary relief directly from the coach would ensue in a tort suit against 

the new employer. 

3. Is the Contract Enforceable Under the Common Law Reasonableness Test for Restrictive Covenants in Restraint 

of Trade? 

  

 An agreement that limits the free movement of employees in commerce is subject to claims of unenforceability as an 

unreasonable restraint of trade. While a personal service contract between a coach and university limits the coach's abil-

ity to transfer freely during the term of the contract, the agreement should be found to be reasonable because the univer-

sity provides substantial compensation to the coach in return for unique services, and the university, its student-athletes, 

and its fans (many of whom make substantial monetary commitments to the university to secure season tickets) have a 

legitimate interest in receiving the benefits of the coach's talent which he has promised to provide. 

Nor is there any concern that these agreements are anticompetitive. A coach with sufficient bargaining power re-

mains free to find a  [*723]  university willing to hire him without securing an enforceable promise that he will fulfill 

the terms of his contract. He can also decline to agree to a contract extension and seek employment elsewhere at the end 

of his contract (although, as discussed below, there are business reasons that discourage that practice). Competition for 

multi-year contracts that the employer legitimately expects to be fulfilled is an entirely procompetitive structure for an 

industry and these contracts are not unreasonable restraints of trade. n68 
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The common law doctrine of ancillary restraints has been assimilated into the reasonable restraint of trade analysis. 

n69 This doctrine is most commonly applied in determining the enforceability of an employee's promise not to compete 

with the employer after the termination of the existing employment contract. The court evaluates the legitimate employ-

er interests that would be harmed if the employee were to compete, and employee's legitimate interests, and the public 

interest. n70 Even when a non-compete clause is not explicitly included in the contract, the reasonableness test still ap-

plies if the contract imposes a penalty on an employee for engaging in the same business with another employer. n71 

Since a promise to render unique services prevents an employee from performing the same services elsewhere, the 

agreement must pass the reasonableness test for ancillary restraints. 

To the extent relevant for a court of equity, enforcement of the agreement is likely to benefit the university's inter-

est in maintaining fan loyalty, the interest of fans relying on coaching stability in purchasing season tickets and, as noted 

earlier, protecting student-athletes' careers. Coaching contracts as personal service agreements are reasonable from a 

practical perspective to ensure that both parties, as well as the public, receive the benefit of the bargain, and are there-

fore distinguishable from the more controversial use of a non-compete  [*724]  clause to limit an employee's opportuni-

ties after the term of the employment contract expires. 

C. Whether Contract Law can Effectively Bind a Coach Through Viable Remedies 

  

 Monetary damages serve as the normal remedy for a breach of contract. n72 Estimating the monetary damages to uni-

versities, and in particular to student-athletes as third-party beneficiaries, raises a myriad of problems. Although tradi-

tional damage awards can compensate a university for expenses such as search costs, transition expenses, and potential-

ly higher salaries necessary to immediately replace a departing coach, judges and juries would struggle to quantify the 

harm to the university in terms of recruiting, athletic donations, and the economic effect of a decline in team perfor-

mance attributable to the coach's breach. 

However, equitable relief is available when monetary damages are not fully compensatory. Generally, an injunction 

is granted when, in the absence of an injunction, irreparable harm would ensue. n73 For breach of a unique service 

agreement, courts will grant a negative injunction that restrains employees from performing their services elsewhere to 

offset the harm to employers in finding a replacement. n74 

Even if the obstacles to ascertaining money damages could be overcome, n75 NCAA rules - which student-athletes 

cannot bargain to overcome - likely preclude the payment of money to an elite student-athlete for a coach's contract 

breach. n76 If bargaining dynamics could lead coaches to compete with each other in offering credible promises to re-

main at a school during a star student-athlete's collegiate career, the case for equitable relief seems particularly strong. 

III. Bargaining Power 

  

 Contracts are voluntary bargains, so even if the laws of contract and remedies and NCAA regulations permitted courts 

to enforce  [*725]  promises made by coaches to universities and student-athletes to remain at the school, the bargaining 

dynamics must be sufficient to induce a coach to make such a promise. These dynamics are explored below. 

A. Bargaining Dynamics Between the Coach and Student-Athlete 

  

 The ability of parties to negotiate a contract depends on bargaining dynamics. n77 When one side has considerably 

more bargaining power than the other, the contract's terms are rarely negotiated. n78 Instead, the weaker party is pre-

sented with a "take-it-or-leave it" form contract referred to as a contract of adhesion. n79 In contracts of adhesion, the 

stronger party fixes the terms and the weaker party must agree to those exact terms or forgo entering the contract. n80 

This coercive atmosphere is exactly the case when upcoming college athletes sign agreements with the institutions 

where they will play an NCAA sport. n81 

The contract between a university and student-athlete is a contract of adhesion with the university establishing the 

terms. n82 Typically, before freshmen become official team members, they are presented with a contract that governs 

the terms of their scholarships, compliance with NCAA rules, waiver of publicity rights, and many other aspects of their 

college careers. n83 Student-athletes must sign the agreement or forfeit their right to play for an NCAA member school, 

leaving them with little choice but to conform. n84 Even as rule-abiding  [*726]  competitors in NCAA sports, student-

athletes hold little influence over regulations that the NCAA adopts. n85 

Not only do student-athletes lack individual bargaining power, they lack the ability to unite and bargain collectively 

against the university. Even assuming that the massive number of students involved could be effectively organized, a 
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union-like bargaining atmosphere is unachievable because student-athletes are not considered employees afforded pro-

tection under the National Labor Relations Act. n86 Even more favorable to the university, NCAA rules bar student-

athletes from employing attorneys or sports agents to represent their interests or negotiate a more equitable contract. n87 

Student-athletes' only opportunity to exercise bargaining power occurs when players initially choose the program 

that best suits their aspirations. n88 Within the parameters of permissible conduct set forth in NCAA regulations, uni-

versities vigorously compete to recruit the best student-athletes to agree to enroll at their institutions. After athletes for-

mally agree to attend an institution, all negotiating abilities are lost with regard to scholarship awards and other accom-

modations. n89 As was discussed earlier, athletes also lose their power to enforce informal promises that were made by 

members of the university's athletic department during the recruitment process. n90 

A student-athlete's fate remains uncertain even after he signs the NLI before the school makes a definite scholarship 

award because the NLI does not guarantee a minimum scholarship amount or playing time. n91 In fact, an athlete could 

sign the NLI only to discover that his school "oversigned," meaning that the institution has accepted more NLIs from 

students than it has available scholarships, in which case  [*727]  the player may receive no scholarship and must be-

come a "walk-on" member of the team. n92 

While NCAA regulations preclude student-athletes from the opportunity to negotiate the terms of their contracts 

with the institution, star athletes may possess the necessary bargaining power to negotiate a contract with their coach. In 

exchange for the star's promise to play at the coach's university, a coach may be willing to promise to remain at the in-

stitution for the duration of the student's career. Of course, the average college-bound player, eager to secure a Division 

I scholarship, cannot exert the necessary bargaining power to negotiate such a contract, because several other players 

with comparable abilities would likely be willing to accept a scholarship and play for the school without requiring a 

legally binding commitment from the coach. However, a star player, who many schools strive to recruit, may be able to 

secure such a promise. 

Star players can exercise bargaining power over coaches because most athletic programs covet players with ex-

traordinary abilities. n93 When students advantageously use their recruitment from competing schools as leverage over 

the desired coach, a contract binding the coach to remain at the university for four or more years becomes a viable op-

tion. However, the student must secure the coach's promise to stay before the student signs the NLI; a coach has no in-

centive to agree on a contract with a student who is already committed to the program. 

A contract between the star recruit and coach would not only aid prospective players showcasing extraordinary tal-

ent, but would also benefit average players who lack the necessary bargaining power as well as students who have al-

ready matriculated to the university. If one star recruit is able to secure a contract with the coach and ensure that he re-

mains at the university for a period of four or more years, every teammate will benefit. If more players successfully ne-

gotiate these contracts, the agreements will become easier to obtain, as more coaches are forced to offer the contract in 

attempts to attract star players. 

 [*728]  

B. Bargaining Dynamics Between the Coach and University 

  

 The bargaining dynamic between coaches and universities begins on a more equal footing because the university has a 

slightly greater ability to negotiate than the student. n94 The university's goal is to secure a provision in the coach's em-

ployment contract where the coach agrees to render unique sports services for the college. With this type of clause in the 

contract, a breach of contract can, if the university demonstrates irreparable harm, lead to a negative injunction to pre-

vent the coach from performing similar services for a competing team. Universities have a strong incentive to seek to 

include these provisions in coaching contracts since popular coaches generate a considerable amount of revenue and the 

university wants to retain its star players. 

For many colleges, the success of football programs, both in terms of winning games and generating revenue, de-

pends on the coach. n95 Successful, lucrative coaches are valuable commodities affording them great bargaining power 

over universities. n96 Consequently, coaches can exercise their bargaining power to avoid terms that significantly re-

strain their ability to breach their contract. Antitrust laws preclude all Division I schools from agreeing to require the 

provision as part of a coach's employment contract. n97 Such an agreement would give universities nearly all of the 

bargaining power since the coach would be unable to threaten employment with a rival school as leverage. Although 

this type of collusion is prohibited, universities will likely have to affect the bargaining dynamics to induce coaches to 

agree to terms that would significantly increase the economic cost of a contract breach to a coach and the new employer. 
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An emerging trend in college coaching contracts is to include restrictive clauses, similar to unique service agree-

ments, which limit the coach's ability to leave for another rival school during his contract  [*729]  term. n98 West Vir-

ginia University included these provisions in its past several coaching contracts, including those agreements with Bob 

Huggins, John Beilein, Rich Rodriguez and Bill Stewart. n99 However, the clauses in West Virginia's coaching con-

tracts differ from traditional non-compete provisions because they prohibit the coaches from leaving West Virginia for 

another Big East Conference school during the term of their contracts, n100 whereas traditional non-compete clauses in 

employment contracts prevent the employee from going to work for a competitor after the contract term expires. n101 

More universities are attempting to insert these provisions, which strengthen universities' legal options to prevent a 

coach from leaving for a competing school before his contract term expires. Before he was dismissed, Arkansas's Coach 

Bobby Petrino agreed to a non-compete clause where he promised to remain loyal to the Razorbacks by refraining from 

coaching at another Southeastern Conference West school for all but the last two years of his contract term. n102 His 

replacement, Coach John L. Smith, agreed to a similar clause which will cost him $ 850,000 if he wishes to leave before 

the end of his contract term. n103 

These provisions are illustrative of a trend but do not adequately protect student-athletes; the harm to the athlete is 

the same whether the coach leaves for a conference rival or other employer. Nor is an $ 850,000 buyout sufficient to 

protect the student-athlete, as the only programs to which a successful Arkansas head coach would be attracted can easi-

ly afford to provide this compensation. 

More coaches may be agreeable to these restrictive provisions if the compensation and added perks, such as bonus-

es for bowl games, escalator clauses which ensure that a coach remains near the top of the highest paid coaches in the 

industry, and use of private planes and cars, are attractive enough. Even though the NCAA prohibits colleges from pay-

ing players, despite the ample revenue that student-athletes generate, colleges can still protect athletes by using the rev-

enue to  [*730]  compensate coaches for agreeing on unique service provisions. Colleges are more likely to receive 

longer, binding commitments from coaches if they can offer more compensation in exchange. 

There is another important element in the bargaining dynamic that would exist if colleges and their coaches could 

credibly promise that the coach would remain during a student-athlete's tenure (or would do so absent specified circum-

stances). Coaches that resisted binding loyalty promises would face a serious recruiting disadvantage. For example, 

consider the case of Brian Kelly, who left the University of Cincinnati to accept the head-coaching job at the University 

of Notre Dame after Notre Dame paid a relatively modest and affordable buyout. Would Kelly have been able to attract 

the top athletes that made Bearcat football so successful if rival schools had coaches who had signed contracts allowing 

student-athletes to enforce negative injunctions? 

C. Dynamics Require Contracts Enforceable by Student-Athletes, not just Universities 

  

 Even if a university had the bargaining power to protect itself from all losses resulting from a coach's resignation, con-

tract provisions are only as good as the university's willingness to fully enforce their contract rights. Typically, the ulti-

mate decision regarding a university's approach to a coach's desire to breach a contract to move to a "better" school lies 

in the hands of the university president. In the academic world, college officials are used to "one way" contracts. Profes-

sors are typically given life tenure but are free to leave for another school whenever they choose. In the world of profes-

sional sports, coaches - like players - are typically held to their promises. Attitudes such as "we wouldn't want to keep a 

coach here if he wasn't happy" n104 often lead university presidents to approaches that a professional club owner would 

never adopt. Because big-time college coaches are compensated in a manner more akin to a professional coach than a 

typical professor, treating them like professional coaches seems appropriate. Still, even if the terms of an employment 

contract could permit the university to secure a negative injunction barring their coach from providing his unique ser-

vices to another college  [*731]  team, college presidents rarely take advantage of the rights afforded them by law: to 

threaten litigation for tortious interference with contractual relations if another university's president or athletic director 

approached the coach for a new position. n105 Thus, student-athletes need some means to enforce these contracts them-

selves. 

IV. Validity of Contracts Under NCAA Rules 

  

 Although a contract in which the coach promises to remain at the university is legally and equitably enforceable, en-

forcement is meaningless if NCAA Bylaws preclude either the agreement or its enforcement. The principal issue in ana-

lyzing conformity of these provisions with NCAA regulations relates to the NCAA rule precluding student-athletes 

from receiving "extra benefits" from their athletic participation not available to other students, unless specifically au-
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thorized by the NCAA. This Part concludes that the contract provisions discussed above should not constitute an im-

permissible extra benefit. 

The NCAA governs the operation of intercollegiate athletics through its primary function of developing regula-

tions. n106 The activities of both students and coaches are heavily monitored by the NCAA. n107 The NCAA Bylaws 

include three distinctive goals relevant to this issue: (1) a philosophical commitment to the amateur ideal that participa-

tion in intercollegiate athletics is primarily motivated by the physical, mental, and social benefits that the student-

athletes expect to derive; (2) regulations that maintain a "clear line of demarcation" distinguishing intercollegiate athlet-

ics from professional sports; and (3) regulations designed to prevent member schools from behavior that will result in 

what the member schools perceive as an unfair competitive advantage. n108 In furtherance of these goals, the NCAA 

prohibits student-athletes from receiving any type of compensation or "extra  [*732]  benefit" in return for their partici-

pation in intercollegiate athletics, other than those benefits expressly authorized by the NCAA. n109 

Occasionally, coaches succumb to the intense pressure to win and run afoul of NCAA regulations. n110 As an add-

ed measure of enforcement, the NCAA requires that all coaching contracts contain a provision stating that a coach who 

violates any NCAA rule is subject to disciplinary action by the NCAA. n111 The university is also required to incorpo-

rate the NCAA rules into coaching contracts, meaning that a coach who violates an NCAA rule has also breached his 

employment contract with the university. n112 Among sanctions available to the NCAA Infractions Committee is a 

ruling that bars any other NCAA member school from hiring a coach found guilty of violating NCAA regulations. n113 

Although a student-athlete would gain no direct monetary benefit from an agreement with their coach to remain at the 

institution throughout the student's career, all parties must exercise precaution to avoid an unwanted violation of the 

NCAA rules. 

No NCAA rule expressly prohibits the formation of a contract between a coach and player in which the coach 

promises not to leave the university during the student's career. The "Extra Benefit Rule" forbids prospective student-

athletes from receiving any "financial aid or other benefits" from representatives of the institution and its athletic pro-

gram. n114 Specifically, the NCAA strictly prohibits coaches or other members of the athletic department from giving 

players any type of monetary bonus, including cash, equipment, clothing, loan money, housing, sponsorship, or reim-

bursement for academic expenses. n115 If NCAA officials were to conclude that a contract between a coach and  [*733]  

student which includes the coach's promise to remain at the university constitutes a prohibited "extra benefit" to a pro-

spective student athlete, it would run afoul of the NCAA regulations, because any "benefit" that is not expressly author-

ized is not permissible. 

Allowing coaches to enter into binding promises with student-athletes furthers the NCAA's goals, and it would be 

unfortunate if NCAA officials construed "extra benefit" so broadly as to include this promise. The applicable rule is 

designed to prohibit schools from inducing players with financial awards and similar monetary incentives. The items 

specifically prohibited under the rule are all tangible things of substantial cash value, whereas a coach's agreement to 

continue in his coaching capacity during the player's career cannot be measured in dollars (indeed, this is why equity 

courts would enforce the promise with a negative injunction!). 

While a monetary gift presumably persuades a student-athlete to attend a particular institution that the recruit would 

not choose absent the gift, a contract with the university's coach promotes fairness in the recruitment process by protect-

ing the athlete's interests after he has decided to attend a particular institution. The coach attracts the student and the 

contract makes it more likely that the student-athlete's collegiate experience will be what the school promised. 

Unlike tangible items of monetary value, which constitute extra benefits, a coach's promise to remain at the univer-

sity furthers the three relevant NCAA policies that underlie the ban on impermissible extra benefits. n116 While mone-

tary gifts are inconsistent with amateurism principles, among the legitimate "educational" benefits that are supposed to 

motivate student-athletes is the opportunity to have their competitive talents honed by a particularly effective coach, and 

more generally by the type of program run by that coach. While monetary gifts are likewise inconsistent with maintain-

ing a clear line between intercollegiate and professional sports, allowing the athlete to ensure that a chosen coach will 

remain is of course foreign to a professional team and a paid player. Finally, enforcing these promises will likely pro-

mote a level playing field, rather than hinder it. The coaching carousel is generally an upward cycle, which harms well-

run, rising programs and benefits under-performing traditional powers. 

Student-athletes are not parties to a contract between the coach and university; therefore, they have no right to en-

force the agreement unless they are intended third-party beneficiaries. For students to become  [*734]  intended third-

party beneficiaries, the school and coach must make it clear that performance of the agreement is intended to benefit the 

university's student-athletes. n117 Otherwise, the players lack standing to legally enforce the contract in case of a 
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breach. If a coach were to breach a contract where student-athletes are intended beneficiaries, both the university and 

the athletes may seek damages as well as pursue available equitable relief. n118 

Just as a student-coach contract should not constitute an "extra benefit" under NCAA regulations, NCAA regulators 

should permit an express provision in the coach's contract with the university that designates student-athletes as third 

party beneficiaries. Although monetary damages (or a monetary settlement to avoid equitable relief) would likely con-

stitute "pay" prohibited under NCAA regulations, n119 allowing student-athletes to secure a negative injunction would, 

as noted above, further NCAA goals rather than defeat them. 

Conclusion 

  

 Creating legally enforceable contracts to hold coaches to promises to remain at a school during the career of a student-

athlete is the most effective manner in which student-athletes can shield their professional careers from the harm that 

erupts when coaches leave their universities. These beneficial contracts can be achieved in two ways. First, star players 

can and should step forward and utilize their coveted abilities to negotiate contracts with their coaches. Agreements 

which ensure that a coach remains committed to his respective university throughout the athlete's career would not only 

help players with extraordinary talents, it would benefit the entire team. Second, universities have a strong business in-

centive to include unique service provisions in coaches' employment contracts. These agreements ensure that the school 

remains competitive in the college sports market under the leadership of its current coach. Both contracts are attainable 

under current bargaining dynamics. 

Each agreement meets the basic requirements to create a legally enforceable contract. A clause in the coach's em-

ployment contract reciting  [*735]  that his services are unique would not raise serious antitrust concerns if the term was 

the product of a competitive market for coaching services. Given the current NCAA regulations, it is unlikely that either 

contract is impermissible because neither agreement persuades recruits to play for a particular school by offering them 

monetary benefits nor do they reward current players with financial compensation for their sports services. 

Finally, should a coach breach his contract with a student or the university, equitable relief is an available remedy. 

These contracts cannot force a coach to carry out his duties throughout the contract term, but they come as close as le-

gally possible to producing the same result. If a coach is prohibited from rendering his services to any other team, his 

only option in the NCAA world is to remain employed with his current university, which would ultimately save student-

athletes' futures from irreparable harm. 

 

Legal Topics:  
 

For related research and practice materials, see the following legal topics: 

Contracts LawRemediesEquitable ReliefInjunctive ReliefEducation LawAthleticsCoachesEducation LawAthlet-

icsRecruitment 
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